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1. Power of the CPS to take over a private prosecution in order to abort (discontinue) it 

 

A statutory public prosecution service was created by the 1985 Act. The CPS was 

established. S10 of the Act required the DPP to issue a code giving guidance on when 

prosecutions should be commenced and discontinued. 

 

S6 of the Act preserved a citizen’s right to institute & conduct any criminal proceedings but 

6(2) entitled the DPP to take any such prosecution over pursuant to S3. This entitles the 

DPP to take it over in order to continue or discontinue it.  

 

The lead authority on intervening in order to discontinue is the UKSC in Gujra [2012] 

UKSC 52. The CPS can so act if it decides the prosecution lacks a reasonable prospect of 

success. It can decide to so act if it decides that the prosecution does not satisfy its 

evidential test.  

 

The CPS’ intervention is an safeguard against abuse of the right to prosecute.  

 

 

2. The right to bring a private prosecution 

 

A subject of lively debate. Said to be a historic right and a safeguard against a public 

prosecutor’s inertia or partiality.  Reaffirmed by the 1985 Act.  The premise of the Act is 

that it is proper that some cases go to trial which the CPS has chosen not to prosecute. See 

RSPCA cases. 

 

 

3. May the CPS discontinue a private prosecution on solely public interest grounds? 

 

Pre-CPS authorities to the effect that the DPP can discontinue in order to stop vexatious 

prosecutions or those intended to intimidate a witness or to adversely affect the fairness of 

a pending prosecution. 

 

There is no authority which holds that the CPS can discontinue otherwise on any ground 

related to public interest. To permit intervention on such grounds would emasculate the 

right to bring a private prosecution. 
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4. May the CPS discontinue a private prosecution in order to prevent an abuse of process? 

 

Jones v Whalley, an abuse because of alleged breach of promise was not discontinued. It was 

stayed by the court as part of its jurisdiction to stay under the Bennett principle.  

 

5. Does the abuse jurisdiction apply equally to private prosecutions 

 

Yes.  R v Glos CC ex p Jackman [1993] COD 100 where it held that jurisdiction to be 

exercised on same principles. Birch is an interesting illustration [1983] CLR 193. 

 

6. Under the Bennett head of abuse, is the private prosecutor’s motive relevant? 

 

Considered in Dacre v Westminster Mags [2008] EWHC 1667. Inevitable that many such 

prosecutions are brought for “mixed motives”.  If the prosecutor conducts their case in 

accordance with requirements then their motive is not a ground for a stay. However if the 

court’s conscience is offended by the prosecutor’s conduct then it may stay. 

 

So a dichotomy between motives and conduct.  As such it is permissible to bring a private 

prosecution which is motivated by selfish or self-interested motives. 

 

7. The LCJ’s campaign to stifle the private prosecution “industry” 

 

Lord Thomas seems to regard as anathema a belief that criminal prosecutions may be 

another form or avenue of pursuing an allegation which traditionally was pursued only in the 

civil courts. The AG agrees in Sept 2015 he said, “It certainly is not the case that a private 

prosecution is a direct alternative to a civil action in most cases.”   

 

Recognising that it cannot be prevented his aim is to remove as many financial incentives as 

possible and to remind lawyers of their professional obligations.  See his two judgments in 

Virgin Media v Zinga [2014] EWCA 52 & EWCA 1823.  See my blog “Battling 

Retrenchment” 17.10.14. 

 

8. What are the situations which are likely to make a private prosecution vulnerable which 

probably will not arise where the CPS acts? 

 

(a) Application for a summons 

 

If inter-parties then seek prior disclosure of their application. The issuance of a 

summons is a judicial not an admin act.  Consider (a) the circumstances in which the 

putative prosecutor obtained their evidence (b) whether it has already sought to litigate 

the same or similar allegations elsewhere (c) whether the prior relationship between it 

and the putative deft amounts to a vendetta or is vexatious. 
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(b) Post-summons conduct of the prosecutor 

 

Are they acting as a dispassionate minister of justice?  Strict compliance with CPIA 

mandatory; e.g. to include details of any arrangements made with a law enforcement 

agency. Check their peripheral behaviour in that is it seeking to gain a collateral 

advantage in either other courts or as a means to persuade the deft to settle.  

 

If there is extant litigation in the civil courts for similar allegations, seek a temporary stay 

of the criminal. 

 

Are their lawyers acting strictly in accordance with the relevant professional code? 

What do they say of themselves when seeking to market themselves? Have they  abused 

their status by e.g. letters which amount to spoofing, offering incentives or manipulating 

a court process. Have they reported to their client on proceedings in court when their 

client is due to testify against the accused? What is their fee agreement with their client? 

 

Focus on the abuse jurisdiction; is there conduct which causes unfairness or is 

unconscionable? Has the prosecutor or its agents acted in ways which come close to 

acts tending to interfere with the course of justice?  If so, can an allegation of perverting 

be laid against it/them? 

 

Encouraging the CPS to intervene in order to discontinue.  Ignore my reasoning above 

and contend it has a wide jurisdiction to intervene.  

 

 

 

 


