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when funds were debited from the victim’s 
bank account and credited to a defendant’s 
bank account. The case of R v Preddy 3  in 
the House of Lords led directly to the hasty 
insertion by the Theft (Amendment) Act 1996 
of section 15A into the Theft Act 1968, which 
created the offence of obtaining a money 
transfer by deception. A decade later the 
now familiar statutory scheme of the Fraud 
Act 2006 was introduced following the Law 
Commission report on fraud (Cm 5560), 
which concluded that the Theft Act deception 
offences were too specific, overlapping and 
outdated.

The decision of the House of Lords in Preddy 
was, as the Law Commission put it:

“relevant to all circumstances in which the 
effect of the dishonest deception by the 
fraudster (D) is to cause the victim (V) to 
authorise the debiting of his or her account 
(thereby extinguishing V’s chose in action, 
in whole or in part) and bring about a 
corresponding credit to D’s (or another’s) 
account (thereby creating in D’s, or 
another’s, favour a new chose in action).” 
(Paragraph 2.13)
 
When asked why, in light of this legislative 
history, offences under the Fraud Act 2006 
had not been charged, the prosecutor in 
Darroux was unable to provide a convincing 
explanation beyond the broad assertion that 
theft was “simpler” and “more appropriate”. 

He maintained that there had been no 
deception of a charity trustee in the approval 
of the claim forms. The Court of Appeal 
pointed out that the Fraud Act offence does 
not require an “actual operative deception” 
(paragraph 23), the offence being aimed at 
dishonest conduct, not the result it achieves. 

On the facts of this case, it was clear that 
there had been a false representation to the 
charity’s pay roll agent as to the validity of 
the claims. It is worrying that no point on 
this was taken at trial by the defence or trial 
judge and the appeal was only heard as 
a result of an alert member of the Criminal 
Appeal Office spotting the issue. 

The case on appeal turned on whether there 
had been an “appropriation”, which is an 
essential ingredient of the actus reus of theft. 
It is not an ingredient of the actus reus of 
the offence of fraud by false representation 
under the Fraud Act. 

The Court emphasised that it was still possible 
for a chose in action represented by a credit 
balance in a bank account to be stolen 
where a dishonest appropriation takes place 
without deception. The authority for this is R v 
Kohn 4  (affirmed in R v Graham 5). In another 
case, R v Hilton6, a defendant’s conviction 
for theft was upheld because he had 
authority to control a charity’s bank account 
and dishonestly procured payments out of 
that account to settle his personal debts. In 
those cases, what was important was that 
the defendant had control over the relevant 
bank account and therefore “appropriated” 
the victim’s chose in action for the purposes 
of the offence of theft. In Darroux, this was 
not the case.

Whether a defendant has control over 
the victim’s bank account is sometimes a 
fine judgment, especially in light of DPP v 
Gomez 7 and R v Hinks8, which held that 
an appropriation can result from an account 
owner’s authorisation, dishonestly procured 
by the defendant, to transfer property. The 
Court in Darroux expressed concern that “the 
various decisions of the courts in this context 

4 [1979] 69 Cr App R 395
5 [1997] 1 Cr App R 302
6 [1997] 2 Cr App R 445

7 [1993] A.C. 442
8 [2001] 2 A.C. 241
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may be subject to a red notice in respect of 
this offence. The de-categorisation means 
that the offence of uttering an unfunded 
cheque (under the value of AED 200,000) 
will no longer meet the penalty threshold 
condition in Article 83 of INTERPOL’s Rules 
on the Processing of Data. Red notices will 
no longer be issued for this offence. 

But where does this leave those who 
already have a red notice issued against 
them and what can be done? The answer 
will depend on the stage the proceedings 
in the UAE have reached and the status of 
the domestic arrest warrant on which the 
red notice has been obtained. Legal advice 
should be sought on whether the domestic 
warrant which underpins the red notice can 
be challenged in the UAE. If this cannot 
be challenged, representations should 
be made direct to the Commission for the 
Control of INTERPOL’s Files (“CCIF”) for the 
red notice to be removed. 

How these representations will be analysed 
can be gleaned from INTERPOL’s recent 
decision to publish a further collection of 
redacted decisions by the CCIF, some of 
which deal with requests for the deletion of 
red notices sought by the UAE in respect of 
allegations of bounced cheques (although 
none apply to the recent change in the 

law). The decisions make clear that each 
application for the removal of a red notice 
is dealt with on a case by case basis, and 
the mere fact that the conduct would not 
be deemed criminal in one country is not a 
basis upon which to argue for the removal 
of a red notice. 

Two of these decisions illustrate the 
contrasting stances taken by the CCIF in 
relation to the applicant’s argument that red 
notices published for the offence of “uttering 
unfunded cheques” violate Article 83(a)(i) 
of INTERPOL’s Rules on the Processing of 
Data (the condition which states that red 
notices may not be published for offences 
relating to private matters and for offences 
originating from a violation of laws or 
regulations of an administrative nature). 

The CCIF found in decision No.4 of 2017 
that insufficient justification had been 
provided by the UAE for the issuance of a 
red notice to demonstrate that the conduct 
of which the applicant was accused would 
constitute a criminal offence, rather than a 
commercial dispute arising from a breach 
of contract. Accordingly, the CCIF directed 
the removal of the data from INTERPOL’s 
database and the deletion of the red notice. 
Contrast that with decision No.12 of 2018 
in which the CCIF relied upon the fact that 










