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Welcome to this 
special, transatlantic 
edition of the Corker 
Binning newsletter 
International criminal law enforcement 
continues to generate challenging situations 
for companies and individuals who find 
themselves caught up in law enforcement 
investigations and related regulatory and 
civil proceedings.
In this edition our lawyers use their 
extensive experience of global investigations 
to examine issues of interest to both UK 
and US practitioners including: speeding 
up the process of obtaining digital material 
held in the US through the use of Overseas 
Production Orders, the abuse of Interpol 
and the importance of the TRAP Act, 
the issues surrounding pleading the fifth 
amendment and self-incrimination generally 
in the UK and USA, the close working 
relationship of the FCA and SEC and finally, 
and in an extremely timely fashion bearing 
in mind recent events in the UK,  whether 
Prince Andrew could claim immunity from 
US allegations of sex trafficking. 
We trust that these articles will be of 
interest to our US colleagues and welcome 
any comments or questions you may have.
Happy reading!
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F or most witnesses, refusing to answer questions for fear 
of self-incrimination is an anxious decision to take; all 
the more so in the context of civil and criminal cross-

border litigation. A decision to answer questions or to claim 
self-incrimination protection has potentially life-changing 
consequences. For clients who have already been subject 
to criminal investigations and even criminal trials, a request 
to provide evidence as a witness in follow-on US or UK 
civil litigation may be particularly unwelcome. This article 
considers self-incrimination protection generally under 
English law in criminal investigations and its application to 
witnesses in civil cases who face a risk of incrimination either 
in the UK or overseas. 

English civil proceedings 
In English civil proceedings, a person may be compelled 

to give oral testimony, but subject to certain 
important statutory exceptions, cannot 
generally be compelled to give an answer that 
would expose him to criminal prosecution 
or recovery of a penalty1. One of the most 
important statutory exceptions to the 
privilege against self-incrimination in civil 
proceedings is section 13 of the Fraud Act 
2006. This provides that, in proceedings 

relating to the recovery of property, the privilege against 
self-incrimination does not apply, but a statement made by 
a witness is not admissible against him or his spouse/civil 
partner in a prosecution for offences of criminal fraud. 

Where a witness in English civil proceedings may have an 
exposure to criminal  prosecution abroad, the English court 
has a discretion to allow the witness to claim protection 
from self-incrimination under foreign law.2 For example, in a 
recent London Commercial Court case, a witness for whom 
this firm acted was successful in claiming privilege on the 
grounds of the foreign incrimination risk relating to a major 
US FCPA investigation. 

In the US, by contrast, we understand that the courts do 
not take account of the risk of incrimination outside the 
US, so a witness giving evidence in the US would not be 
protected from the risk of incrimination in the UK if he 
could not avail himself of the Fifth Amendment.3

English criminal proceedings 
In English criminal investigations, an individual is classed as 
either a suspect or a witness (there is no equivalent to the 
US designation of “subject”). A suspect (who, if charged, 
becomes a defendant) still has a right to silence, just as in the 
US. However, English law has considerably diluted this right 
since the early 1990s. A judge may now permit a jury to 
draw an adverse inference if a suspect fails to mention when 
questioned a fact which he later relies on at trial and which 
it would have been reasonable for him to have mentioned at 
the investigative stage.  

In relation to witnesses in English criminal investigations, 
numerous law enforcement agencies4 are equipped 
with statutory compulsory powers to obtain answers 
to questions as well as documents. However, the 
quid pro quo for overriding the privilege against 
self-incrimination is that such testimony cannot be 
used against the witness in criminal proceedings 
(other than in a prosecution for failing to provide 
the testimony without reasonable excuse or 
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1  See section 14 Civil Evidence Act 1968. Exposure to 
a penalty includes an administrative fine: see Rio 
Tinto Zinc Corporation and others v Westinghouse 
Corporation [1978] 2 WLR 81.

2  See Arab Monetary Fund v Hashim [1997] EWCA 
Civ 1298; Brannigan v Davidson [1997] AC238 and 
JSC BTA Bank v Ablyazov & Krapunov [2016] EWHC 
289 (Comm). 

3 See United States v Balsys, 524 U.S. 666 (1998). 
4  Most notably the Serious Fraud Office under the 

‘Section 2’ powers of the Criminal Justice Act 1987, 
but also the Financial Conduct Authority, the 
National Crime Agency and Her Majesty’s Revenue 
& Customs.
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providing deliberately false or misleading testimony). It is 
relatively rare for suspects in English criminal investigations 
to be interviewed under compulsion, but this can happen 
especially in cases where there are criminal and regulatory 
investigations running in parallel. 

Use of compelled testimony in US proceedings 
In the United States, the Fifth Amendment, derived from 
English common law, protects a defendant from compulsion 
“to be a witness against himself” and is strictly applied by 
the courts. Once a witness has established a real possibility 
of the oral testimony sought being used against him in a 
US criminal prosecution, he cannot be required to answer 
questions. A judge cannot invite a jury to draw an adverse 
inference against a defendant who properly asserts his Fifth 
Amendment rights. 

In US criminal investigations, there is no equivalent to the 
compulsory interview powers that are now a common 
feature of English criminal law. As explained above, the 
English regime allows oral testimony to be obtained by 
compulsion as long the witness is shielded from its use 
against him in criminal proceedings. In contrast, US law 
forbids it being obtained at all where a self-incrimination 
risk is demonstrated (unless full direct and derivative use 
immunity is granted).  

The US courts’ distaste for ‘the fruit of the poisoned tree’ 
was illustrated in the recent case of United States v Allen. 
The court overturned convictions relating to alleged LIBOR 
manipulation on the basis that a prosecution witness had 
seen evidence compelled from the defendants by the UK’s 
Financial Conduct Authority, even though the compelled 
evidence itself had not been relied upon. Even the derivative 
use of compelled testimony by US investigators was 
therefore deemed to be contrary to the Fifth Amendment.  

Whilst Allen is helpful in delineating the circumstances in 
which compelled testimony should not be shared by a UK 
criminal law enforcement agency with its US counterpart, 
challenges can still arise where evidence is obtained in 
England for use in US civil proceedings. 

ONE OF THE MOST 
IMPORTANT STATUTORY 
EXCEPTIONS TO THE 
PRIVILEGE AGAINST 
SELF-INCRIMINATION 
IN CIVIL PROCEEDINGS 
IS SECTION 13 OF THE 
FRAUD ACT 2006
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Obtaining evidence in the UK for use in civil5 
proceedings in the US
Where a US civil court seeks the assistance of the English 
High Court to obtain evidence from a witness who cannot 
or will not attend trial in person in the US, the procedure 
for obtaining such testimony is set out in the Hague 
Convention on the Taking of Evidence Abroad in Civil or 
Commercial Matters (1970) ('the Convention'). 

The process starts with a request (a 'Letter of Request' 
or 'Letters Rogatory’) from the US court to the relevant 
'Central Authority' in England (in this case, an office of 
the High Court in London) for assistance in obtaining the 
evidence sought. Assuming the Central Authority approves 
the request, it then falls to the High Court to obtain the 
evidence requested. 

Under Article 9 of the Convention, this is carried out under 
the law (and corresponding rules and procedures) of the 
executing state. In other words, there is no expectation 
that the High Court should imitate or assume the powers 
of the US court in obtaining the evidence6. Rather, the 
evidence should be obtained through the same powers and 
procedures as the High Court would employ to compel a 
witness in its own proceedings. Having said this, by request 
of the US court, the High Court may adapt these powers 
and procedures (e.g. to mirror the methods by which the 
evidence would have been obtained in the US) provided 
these are possible and practical and do not conflict with 
English law. Subject to any such adaptations, the witness 
will ordinarily be summonsed to give evidence before an 
Examiner appointed by the High Court under an order 
requiring him to attend a deposition hearing.

The risk of self-incrimination
What protections exist for the witness in a civil deposition 
hearing if he is concerned that the evidence he might give 
could be used against him in criminal proceedings (whether 
in the UK, US or any other country)? 

Article 11 of the Convention addresses this question. It 
provides that a witness may refuse to give evidence where 

he has a privilege or duty to do so either:

(i) under the law of the executing state (i.e. English law); or

(ii)  under the law of the requesting state (i.e. US law), 
provided the requesting state has specified the relevant 
privilege or duty in its request, or subsequently 
confirmed its existence on enquiry by the executing 
statement. 

The English law governing the conduct of civil mutual 
assistance depositions is the Evidence (Proceedings in Other 
Jurisdictions) Act 1975 ('the 1975 Act'), section 3 of which 
provides that: 

(1)  A person shall not be compelled by virtue of an order 
under section 2 [of the 1975 Act] above to give any 
evidence which he could not be compelled to give – 

(a)  in civil proceedings in the part of the United Kingdom 
in which the court that made the order exercises 
jurisdiction; or 

(b)  subject to subsection (2) below, in civil proceedings in 
the country or territory in which the requesting court 
exercises jurisdiction.

(2)  Subsection (1)(b) above shall not apply unless the 
claim of the person in question to be exempt from 
giving the evidence is either –

(a)  supported by a statement contained in the request 
(whether it is so supported unconditionally or subject to 
conditions that are fulfilled); or

(b)  conceded by the applicant for the order; and where 
such a claim made by any person is not supported or 
conceded as aforesaid he may (subject to the other 
provisions of this section) be required to give the 
evidence to which the claim relates but that evidence 
shall not be transmitted to the requesting court if that 
court, on the matter being referred to it, upholds 
the claim.7

7  Should there be a dispute between the parties as 
to whether a privilege or duty exists, the English 
Civil Procedure Rules lay down a process whereby 
the Examiner or the court may order the witness 
to provide the evidence nonetheless. The Senior 
Master of the High Court will then hold the disputed 
evidence, and ask the requesting court to rule on 
whether the witness was entitled to refuse, following 
which the disputed evidence will be provided or 
retained as appropriate. 

DEPOSITIONS

5  In criminal cases, a separate mutual assistance 
regime applies, governed by the UK/US Treaty on 
Mutual Legal Assistance in Criminal Matters (Treaty 
Series No.4 (1997)) and the Crime (International 
Co-operation) Act 2003, both of which provide for 
the right to self-incrimination protection in each 
jurisdiction to be protected.

6  Although as observed by the court in 
MicroTechnologies LLC v Autonomy Inc [2016] EWHC 
3268 QB, it should strive to achieve the same result 
as if the proceedings had been heard in the US.

IN US CRIMINAL 
INVESTIGATIONS, THERE 
IS NO EQUIVALENT TO THE 
COMPULSORY INTERVIEW 
POWERS THAT ARE NOW 
A COMMON FEATURE OF 
ENGLISH CRIMINAL LAW
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section 3(1)(a) of the 1975 Act (i.e. the ‘English side') 
has been the subject of much litigation, most recently 
and substantively in Ablyazov8. The test applied by the 
English courts is whether there are reasonable (rather 
than fanciful) grounds for the witness to believe that the 
evidence sought might be used against him in criminal 
proceedings in England and Wales. 'Reasonable grounds' 
is a less onerous threshold than might appear on first 
reading. The relevant case law is clear that the court 
should not seek to assess the probability of the evidence 
being used in criminal proceedings, and the witness is 
certainly not required to prove that it is (for example) 
more likely than not. Rather, the witness simply has to 
demonstrate that there is 'a real and appreciable risk – as 
distinct from a remote or insubstantial risk'.9 Once this 
(relatively low) hurdle has been overcome, the court 
should give the witness 'great latitude'10 in judging for 
himself whether a particular question might be used 

against him. The court should then exercise its discretion 
as to the necessary steps required to protect the witness’s 
privilege, which could include excusing him from giving 
evidence at all.  It is also very important to remember the 
effect of section 13 of the Fraud Act 2006 (see above), 
which prevents a witness relying on self-incrimination 
protection in English civil proceedings relating to the 
recovery of property.

By contrast, with regard to section 3(1)(b) of the 1975 Act 
(i.e. the 'US side'), a witness may assert his Fifth Amendment 
rights. The test for doing so is analogous to that applied in 
section 3(1)(a) (see above). It is for the witness to establish 
the possibility, rather than the likelihood, of prosecution in 
order to engage the protection. 

The availability of the Fifth Amendment is an important 
factor in the administration of Hague Convention requests 
from the US to the UK, as seen in the MicroTechnologies11 
case. In this case, a witness sought to set aside a deposition 
order, on the basis that its execution would result in his 
providing evidence that could incriminate him in the US. 
Although he succeeded at first instance, on appeal the High 
Court concluded that the availability of his Fifth Amendment 
rights meant that the order should be enforced, even if in 
practice this meant he would answer no questions. The 
purpose of the Convention was for one court to assist 
another. As such, the English court should ask itself what 
approach would have been taken had the US court conducted 
matters itself. In this case, the witness would have been required 
to attend a deposition and 'take the Fifth', rather than being 
excused from attending entirely.  

In summary, great care is needed to ensure that witnesses 
are fully aware of their rights under both US and UK 
law when faced with giving evidence either in UK civil 
proceedings or in response to cross border mutual 
assistance requests made in civil or criminal cases.  A witness 
should take appropriate advice from UK and US lawyers 
when faced with any requirement to give evidence where an 
international risk of incrimination may exist.

DEPOSITIONS

THE AVAILABILITY OF THE FIFTH 
AMENDMENT IS AN IMPORTANT 
FACTOR IN THE ADMINISTRATION 
OF HAGUE CONVENTION REQUESTS 
FROM THE US TO THE UK, AS SEEN 
IN THE MICROTECHNOLOGIES CASE

8  JSC BTA Bank v Ablyazov & Khrapunov [2016] EWHC 
289 (Comm).

9  Westinghouse Electric Corp Uranium Contract 
Litigation MDL Docket 235 (No.2) [1978] AC547 
at para 574.

10  Ibid. at para 574. 
11  MicroTechnologies LLC v Autonomy Inc [2016] 

EWHC 3268 (QB). 



SPECIAL RELATIONSHIP: FCA AND SEC

T he special relationship between the United Kingdom 
and the United States is stronger than the sceptics 
would lead you to believe – at least in the case of the 

UK Financial Conduct Authority (‘FCA’) and the US Securities 
and Exchange Commission (‘SEC’).  

Co-operation between financial regulators is essential to the 
increasingly globalised market for financial services.  Much 
like the hurricane-inducing butterfly, pressing the enter key 
on a trade in one jurisdiction can affect markets halfway 
across the world. 

Nowhere is this more relevant than in the world’s two largest 
financial centres, New York and London. Whilst the cities are 
some 3,500 miles apart with an ocean in between, in legal 
terms traders could not be closer if they were in adjoining 
rooms. It is therefore unsurprising to learn that the principal 
financial regulators on both sides of the Atlantic have a long 
and well-established history of co-operation.  

This article explores the key methods the FCA uses to assist 
their US counterparts, the SEC, and questions the protections 

afforded to individuals interviewed under compulsion by 
the FCA at the SEC’s request. 

The Framework
Way back in the mists of time, even before the birth 
of the FCA’s predecessor, the Financial Services 
Authority (‘FSA’), the SEC executed a Memorandum 
of Understanding (‘MoU’) with the UK Department of 
Trade and Industry which set out the means by which 
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both agencies would cooperate on the regulation of securities 
and commodity futures. 

In the subsequent years, the relationship between the 
two regulators and their successors has blossomed, each 
recognising that information sharing, and collaborative working 
is vital to ensure the strong and efficient governance of the 
global marketplace.

Most recently, in March 2019, the FCA and the SEC 
reaffirmed the importance of the united approach to 
supervision and enforcement by signing two revised MoUs 
intended to bolster the two agencies’ co-operation, oversight 
and information sharing practices. As SEC Chairman Jay 
Clayton commented at the time of signing: “The SEC and 
FCA have a long history of effective cooperation on supervisory 
and other matters.  The amended MoUs we entered into today 
reaffirm this commitment and collaboration with respect to the 
oversight of our respective registrants for the benefit of each of our 
markets and investors.”

Whilst these latest MoUs continue to provide an important 
method of information sharing, both agencies also wield 
wide-ranging statutory powers that allow them to assist each 
other on a discretionary basis. The enabling statutes – the US 
Securities Exchange Act of 1934 and the UK Financial Services 
and Markets Act 2000 (‘FSMA’) for the FCA – permit the 
disclosure of confidential information to overseas regulators, 
provided the disclosure is for the purposes of enabling or 
assisting the recipient to discharge its functions.  They also 
allow the agencies to conduct investigations and gather 
information on behalf of overseas regulators – including 
exercising the power to compel individuals to attend for 
interview (or to be subpoenaed) and to provide relevant 
documents, even if the compelled individual is not himself a 
regulated person. 

In the UK, the relevant section of FSMA that gives the 
FCA authority to conduct an investigation or exercise its 
power on behalf of a foreign regulator is s169.  This is 
supplemented by a published policy, which can be found in 
the FCA Handbook in Chapter 7 of the Decision Procedure 

CO-OPERATION BETWEEN 
FINANCIAL REGULATORS 
IS ESSENTIAL TO 
THE INCREASINGLY 
GLOBALISED MARKET FOR 
FINANCIAL SERVICES
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and Penalties Manual (‘DEPP’).

The Process for Providing Assistance
The starting point for the FCA whenever it receives a request 
from an overseas authority will be to decide whether it should 
use its discretion to assist with the request.  

This discretion is broad and relatively unrestricted. In short, if 
the FCA wants to assist, it can do so.

Section 169 (4) gives guidance to the FCA as to the factors 
it may take into account when deciding whether to assist an 
overseas authority.  In respect of US agencies, such as the 
SEC, the section 169 (4) suggests that the FCA “may take 
into account” the following:

(a)  whether in the country or territory of the overseas 
regulator concerned, corresponding assistance would be 
given to a United Kingdom regulatory authority;

(b)  whether the case concerns the breach of a law, or other 
requirement, which has no close parallel in the united 
Kingdom or involves the assertion of a jurisdiction not 
recognised by the United Kingdom;

(c)  the seriousness of the case and its importance to 
persons in the united Kingdom;

(d)  whether it is otherwise appropriate in the public 
interest to give the assistance sought. 

Neither FSMA, nor the DEPP policy, requires the FCA to 
examine critically a request for assistance. Crucially, the FCA 
is not obliged to satisfy itself of the merits of the underlying 
investigation or the relevance of the information requested. 

This approach was tested and approved by the UK courts in 
Financial Services Authority v Amro1.  In that case the SEC had 
sought the (then) FSA’s assistance to use the FSA’s powers 
to obtain documents from a UK accountancy firm that the 
SEC believed had acted for a group of individuals who were 
subject to a civil action in the US.  The FSA acquiesced in 
the SEC’s request by exercising its discretion and appointing 
investigators to require the accountants to produce the 
documents requested by the SEC.  Both the FSA’s decision to 

appoint investigators, and the scope of the documents sought, 
was subject to challenge, first in the High Court and then in 
the Court of Appeal.  

The Court of Appeal found that it was not for the FSA to 
analyse or make further enquiry of the request for assistance 
and observed that section 169 FSMA sets out the four factors 
that the FSA may take into account when deciding whether 
to exercise its power.  The court clearly stated that there 
was nothing in the statutory scheme to suggest that the FSA 
should “form a judgement as to the necessity or desirability, 
from the point of view of a foreign regulator, of its obtaining the 
information or documents it seeks.”  

To appoint – or not to appoint?
Once the FCA has decided to exercise its discretion to 
assist an overseas authority, it must then decide how it 
will render the necessary assistance.  The starting point, 
according to DEPP, is to consider whether the information or 
assistance can be obtained voluntarily.  If it cannot, the FCA 
must decide which of its powers to use.  If the information 
requested is relatively narrow and needs to be obtained 
from an authorised person (that is an FCA regulated entity), 
or a person “connected” to that authorised person (e.g. an 
employee of the regulated entity), the FCA should use its 
power under section 165 FSMA. The section 165 power is 
available to require information and documents from firms 
to support both the FCA’s supervisory and enforcement 
functions. If, however, section 165 is not suitable, for example 
the information requested is wide ranging or is not held by 
a regulated entity, the FCA will need to use its section 171 
and 172 powers.  These are extensive powers that compel 
ANY individual (including individuals who are not regulated) 
to provide documentation or attend an interview where they 
must answer questions.  Only investigators appointed by the 
FCA can utilise these powers, so if they are necessary to assist 
an overseas regulator, the FCA will have to formally “appoint 
investigators” in order to exercise them.  

SEC Involvement at Compelled Interviews
In cases where the FCA are conducting a compelled interview 
on behalf of the SEC, the SEC’s preference is usually for their 

IN THE SUBSEQUENT 
YEARS, THE 
RELATIONSHIP BETWEEN 
THE TWO REGULATORS 
AND THEIR SUCCESSORS 
HAS BLOSSOMED, EACH 
RECOGNISING THAT 
INFORMATION SHARING, 
AND COLLABORATIVE 
WORKING IS VITAL TO 
ENSURE THE STRONG AND 
EFFICIENT GOVERNANCE 
OF THE GLOBAL 
MARKETPLACE

SPECIAL RELATIONSHIP: FCA AND SEC

14     THE KNOWLEDGE  TRANSATLANTIC ISSUE TRANSATLANTIC ISSUE  THE KNOWLEDGE 15

1 [2010] EWCA Civ 123



investigators to attend the interview – either in person or by 
phone or video conferencing.  Chapter 7 DEPP contains the 
FCA’s policy for addressing this situation.  It provides that SEC 
investigators may assist in the preparation of the interview, for 
example by providing questions, and where appropriate they 
may attend and ask the interviewee questions.  The policy 
also says that the FCA should have conduct of the interview 
and retain control of it throughout. In theory, therefore, it 
is the FCA’s decision whether to provide documents to the 
interviewee in advance of the interview, and what the date 
and timing of the interview will be. In practice, however, this 
firm’s experience is that the FCA will normally defer to the 
SEC on all matters, including by allowing the SEC to ask the 
majority of the questions, unless there are exceptional reasons 
not to do so. 

If the FCA agrees to allow the SEC to participate, the decision 
and the reasons for doing so should be set out in a written 
direction. The interviewee should receive a copy of this 
direction in advance of the interview, unless the disclosure of 
the document is considered liable to frustrate the investigation 
itself.  The interviewee should also be informed by the FCA, 
in advance of the interview, whether he or she is under 
investigation (and if so, the general nature of the matters under 
investigation) unless to do so would frustrate the investigation.

Compelled Interviews – a Circumvention of the 
Fifth Amendment?
Allowing the SEC to participate in a compelled interview, 
or to receive the transcript of a compelled interview, is not 
without its problems. 

Under section 177 FSMA, failure to comply with a requirement 
to attend and answer questions without reasonable excuse, or 
giving information which is false or misleading, either knowingly 
or recklessly, may lead to an individual being dealt with as 
though they were in contempt of court, and could result in a 
penalty of up to two years’ imprisonment and/or a fine.   

As US readers may be aware, the protection against self-
incrimination under UK law is less far reaching than that 
enshrined in the US Constitution’s Fifth Amendment.  In 

the US, the right not to incriminate oneself is a cornerstone 
of both criminal and regulatory proceedings, whereas in 
the UK, the same right only exists in criminal proceedings. 
Therefore, under UK law, answers given in an FCA compelled 
interview are not generally admissible against the interviewee 
in criminal proceedings but are generally admissible against 
the interviewee in most types of non-criminal (including 
regulatory) proceedings. By making a request for assistance 
to the FCA, the SEC can therefore leverage the FCA’s power 
to compel a person to answer questions – a power the SEC 
would not have if the interview took place on US soil, where 
the interviewee could assert their Fifth Amendment rights.    

Where agencies in the UK, including the FCA, are carrying 
out compelled interviews in a cross-border criminal context 
– such as proving assistance to the DoJ – they will normally 
ask for an undertaking that the interview transcripts will not 
be used as evidence against the interviewee in any US criminal 
proceedings. In any event, post Allen2, the DoJ generally shies 
away from receiving compelled testimony in respect of any 
individuals it may prosecute.  

However, the SEC is not a criminal prosecutor and cannot 
itself institute criminal proceedings, so the FCA are generally 
content to share the output of their compelled interviews 
with them, with no real safeguards as to how the answers can 
be used.  This leads to the invidious position that the SEC is 
able to circumvent the privilege afforded domestically in the 
US by relying on compelled evidence obtained by the FCA in 
the UK – either directly against the interviewee or indirectly 
for investigative (derivative) purposes.

Conclusion
Cross-border requests by the SEC to the FCA to obtain 
oral testimony in regulatory proceedings risk eroding the 
protections of the Fifth Amendment.  It is therefore important 
for both US and UK lawyers to ensure that their clients only 
answer questions in such an interview in light of the sanctions 
for refusing to do so (a potential contempt of court and 
prison sentence) and therefore that their clients’ testimony is 
stated to be involuntary, and does not constitute a waiver of 
their Fifth Amendment rights. 

WHERE AGENCIES IN 
THE UK, INCLUDING 
THE FCA, ARE CARRYING 
OUT COMPELLED 
INTERVIEWS IN A CROSS-
BORDER CRIMINAL 
CONTEXT – SUCH AS 
PROVING ASSISTANCE TO 
THE DOJ – THEY WILL 
NORMALLY ASK FOR AN 
UNDERTAKING THAT THE 
INTERVIEW TRANSCRIPTS 
WILL NOT BE USED AS 
EVIDENCE AGAINST THE 
INTERVIEWEE IN ANY US 
CRIMINAL PROCEEDINGS

CROSS-BORDER 
REQUESTS BY THE SEC 
TO THE FCA TO OBTAIN 
ORAL TESTIMONY 
IN REGULATORY 
PROCEEDINGS 
RISK ERODING THE 
PROTECTIONS OF THE 
FIFTH AMENDMENT 

2 United States v Allen No. 16-898 (2d Cir 2017)
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OVERSEAS PRODUCTION ORDERS

O n 9 October 2019 the Crime (Overseas Production 
Order) Act 2019 (‘COPO’) came into force in the 
UK. COPO represents a dramatic step-change in 

cross-border US-UK criminal law enforcement – the British 
answer to the American Clarifying Lawful Overseas Use of 
Data (‘CLOUD’) Act. 

In simple terms, COPO provides a new way of answering 
the following question: if electronic data is stored in the US, 
how can a UK investigator compel its disclosure in the UK? 
Prior to COPO, there were four possibilities. First, if the US-
stored data is “accessible” from premises situated in the UK, 
the occupier of those premises must produce it in response 
to a search warrant executed at the premises.1  Secondly, if 
a UK company “holds” the US-stored data, the UK company 
must produce it in response to a UK production order.2 
Thirdly, if a US company “holds” the US-stored data, the US 
company must produce it in response to a UK production 

order, but only if the US company has a “sufficient 
connection” to the UK and it is validly served with the 
order in the UK.3  Fourthly, the US data is compellable 
pursuant to a letter of request issued to, and granted by, 
the relevant US authorities, under mutual legal assistance 
(‘MLA’) arrangements between the two countries. 

OVERSEAS PRODUCTION ORDERS –

A STEP-CHANGE IN US/
UK CRIMINAL LAW 
ENFORCEMENT

MLA is frequently used but notoriously slow. It can take 
months and sometimes years for letters of request to be 
processed. This is plainly inadequate when investigating fast-
moving crimes, particularly those involving an imminent risk 
of further harm. The UK Government has hailed COPO, and 
the Overseas Production Order (‘OPO’) it creates, as the 
speedy solution to the sluggishness of MLA. 

So how do OPOs achieve their speed? 
A UK judge can, on the ex parte application of a UK law 
enforcement officer, make an OPO against a person situated 
in the US to produce specified electronic data. Unlike MLA, 
which is a state-to-state request, the US person holding 
the data, for example a communications provider, is served 
with the OPO direct. This person has a default period of 
seven days in which to produce the data. The US authorities 
have no power to review the UK judge’s decision to grant 
the OPO. By imposing strict time limits on the recipient of 
the OPO and by removing the supervisory role of the US 
authorities, it is intended that UK law enforcement receive 
the data quickly – and far more quickly than they would have 
received it had they relied on MLA. 

Andrew Smith 
Partner

1  Section 20 Police and Criminal Evidence Act 1984. 
2  Such as that available to the SFO under section 2(3) 

Criminal Justice Act 1987. See para 64 of R (on the 
application of KBR Inc.) v Director of the Serious 
Fraud Office [2018] EWHC 2368 (Admin). This case is 
currently subject to appeal to the UK Supreme Court, 
where it will be heard in 2020. 

3  See para 71 of R (on the application of KBR Inc.) v 
Director of the Serious Fraud Office [2018] EWHC 
2368 (Admin).

1 2 3 4 5
an indictable 
offence has been 
committed and 
proceedings in 
respect of the 
offence have been 
instituted (or the 
offence is being 
investigated);

the person against 
whom the OPO 
is sought has 
possession or 
control of all or 
part of the data; 

all or part of the 
data is likely to 
be of substantial 
value to the 
proceedings or 
investigation; 

 all or part of the 
data is likely to be 
relevant evidence 
in respect of the 
offence; and

it is in the public 
interest for all or 
part of the data 
to be produced. 

THE POWER TO APPLY FOR AN OPO IS AVAILABLE TO ALL MAJOR 
INVESTIGATING AGENCIES IN THE UK, INCLUDING THE SERIOUS FRAUD OFFICE, 
NATIONAL CRIME AGENCY AND THE FINANCIAL CONDUCT AUTHORITY. TO 
GRANT THE OPO, THE UK JUDGE MUST BE SATISFIED, AMONGST OTHER THINGS, 
THAT THERE ARE REASONABLE GROUNDS FOR BELIEVING THAT: 
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Carve-outs exist for data protected by legal privilege and 
confidential personal records. The recipient of the OPO (or 
any other person affected by the OPO) can apply to a UK 
judge to vary or revoke it. Unlike evidence obtained through 
an interception warrant (the UK equivalent of a US wiretap), 
evidence obtained through an OPO is admissible in criminal 
proceedings in the UK. The OPO is thus a dangerous as well 
as a speedy new weapon in the prosecutor’s armoury.  

COPO only applies to requests made to US persons. This is 
because a designated international cooperation arrangement 
is a precondition of granting an OPO – and to date the only 
such arrangement that has been successfully negotiated by 
the UK authorities is with their US counterparts. This is 
unsurprising, given the US is home to Facebook, Google 
and many other major tech companies holding potentially 
probative electronic data. (The cooperation arrangement 
also means that UK persons may receive orders/warrants 
granted in a US court pursuant to the CLOUD Act by which 
they are compelled to produce data to US law enforcement).

Objections to COPO (and the underlying cooperation 
agreement) have focused on three main issues. 

First, it is claimed that removing the supervisory role of the 
US authorities is tantamount to losing a valuable safeguard 
against abusive requests. This objection is ill-founded. 
Mutual trust has long been the cornerstone of MLA; the US 

authorities have only ever had extremely limited grounds 
on which to refuse a letter of request emanating from the 
UK. Moreover, a US person who receives an OPO, or any 
other person affected by it, has a remedy. They can apply to 
vary or discharge the OPO in the UK court, on the basis, 
for example, that the UK investigator’s ex parte application 
lacked the requisite candour or that handing over the data 
would breach data protection or privacy rights enshrined 
in the European Convention on Human Rights or similar 
instruments. The possibility of such applications points to 
the need for greater collaboration between UK and US 
lawyers, since the remedy of a US person who receives an 
OPO will be determined by UK law in a UK courtroom. 
Given that the US person has only seven days to react to 
the OPO, the UK advice on whether to challenge the OPO 
needs to be obtained swiftly.

Secondly, it is claimed that there is something unfair or 
even unlawful about the proposition that a suspect can be 
kept in the dark as to whether his or her data has been 
sought under an OPO. Indeed, COPO provides that the 
UK judge granting an OPO may include a non-disclosure 
requirement which prevents the person against whom the 
OPO is issued from disclosing its existence. This objection 
is also ill-founded. UK criminal law routinely operates so 
that evidence is gathered from innocent third parties (such 
as banks) who hold data about suspects, in circumstances 

THE UK GOVERNMENT HAS HAILED   COPO, AND THE OVERSEAS 
PRODUCTION ORDER (‘OPO’) IT     CREATES, AS THE SPEEDY 
SOLUTION TO THE SLUGGISHNESS   OF MLA

OVERSEAS PRODUCTION ORDERS
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where the suspects may not know, or are prevented by law 
from knowing, that their data has been disclosed. 

Thirdly, concerns have been raised as to whether, under 
the cooperation agreement and US law, UK persons will 
be compelled to hand over data which may be used in US 
prosecutions carrying the death penalty. This is a contentious 
issue. Earlier this year the UK High Court confirmed that 
the Home Secretary had been entitled to authorise MLA to 
the US which could lead to the prosecution in the US of a 
suspected British terrorist for offences carrying the death 
penalty, without assurances that the death penalty would 
not be sought.4 Whilst this decision has been appealed to 
the UK Supreme Court, the current position under UK law 
is that whilst assurances that the death penalty will not be 
used are a precondition for the extradition of a person from 
the UK to the US for capital crimes, they are not required 
for the cross-border transfer of evidence to the US for 
investigations into those crimes.  

COPO reflects the contemporary reality that evidence 
which proves or disproves a crime is increasingly electronic 
in nature, and that it in many cases it has become 
meaningless to suggest that such data has a fixed location, or 
that it somehow belongs to the country in which it happens 
to be stored. Take an example. Suppose that two terrorists, 
two members of a child abuse ring, or two white-collar 

criminals are leaving evidence of their crimes on a US-based 
end-to-end encrypted communications app. The duo is 
based in the UK and their crime is committed in the UK. 
Currently the encryption may prevent UK law enforcement 
from accessing the messages, which are stored on a US 
platform. Given that those breaking the law can send, 
receive and act upon the messages in a matter of seconds 
whilst they are in the UK, it is difficult to argue that UK law 
enforcement should be prevented – or should have to wait 
many months pending the outcome of MLA – before being 
able to access the same messages. Further crimes could be 
committed in the intervening period.

The principal shortcoming of COPO is that it fails to impose 
an effective penalty on a person who refuses to comply with 
an OPO. The directors of a US communications provider 
that refuses to disclose data sought under an OPO can only 
be found to be in contempt of court in the UK; they do 
not commit any criminal offence under UK law arising from 
their company’s non-compliance. And contempt of court 
has limited practical consequences – for example, the UK 
authorities could not seek the extradition of the directors 
from the US since this type of contempt of court is not a 
crime under UK law.  Of course, most US companies would 
probably want to avoid any legal risk for their directors, 
as well as the potential reputational harm that refusing to 
comply with an OPO may engender, and would instead want 
to do the “right thing” by assisting criminal investigations. 
But without a criminal sanction supporting it, the OPO may 
prove to be ineffective if a combative recipient is unwilling to 
comply with it. 

Ultimately, the OPO should be seen as part of the ongoing 
efforts by Governments around the world to turn powerful 
tech giants into more responsible global citizens. If they are 
unable to police themselves for extremist content, or to 
ensure that vulnerable users are not abused, the evidence 
of the crimes committed using their technology should be 
made accessible to law enforcement as quickly as possible 
– without being thwarted or delayed by the increasingly 
obsolete legal principle of national sovereignty. 

OVERSEAS PRODUCTION ORDERS

COPO REFLECTS THE CONTEMPORARY 
REALITY THAT EVIDENCE WHICH 
PROVES OR DISPROVES A CRIME 
IS INCREASINGLY ELECTRONIC 
IN NATURE

4  R (on the application of El Gizouli) v Secretary of 
State for the Home Department [2019] EWHC 60 
(Admin).



INTERPOL AND TRAP

Last year, the ongoing debate surrounding the abuse 
of the INTERPOL Red Notice system reached a 
crescendo with the proposed election of Alexander 

Prokopchuk to the organisation’s unexpectedly vacant 
presidential role. Russia, one of the 194 member countries 
of INTERPOL, is often heavily criticised for its political 
abuse of Red Notices. Prokopchuk, a former Russian 
general, is widely considered a close ally of President 
Putin. The candidacy of Prokopchuk caused many critics 
to call into question whether the existing safeguards of 
INTERPOL’s political neutrality were effective.  

Concerns raised by critics of the Kremlin (notably Bill 
Browder and Mikhail Khodorkovsky) centred on allegations 
that Prokopchuk had routinely resorted to red notices to 
target political opponents of Putin whilst in government. 
These allegations were afforded further weight by 
correspondence from Fair Trials International, which stated 
that “it would not be appropriate for a country with a record 
of violations of INTERPOL’s rules (for example by frequently 
seeking to use its systems to disseminate politically motivated 
alerts) to be given a leadership role in a key oversight 
institution.” 

The discomfort expressed by these critics has recently 
resonated in the US. In September 2019, the 

Helsinki Commission announced that the 
Transnational Repression Accountability and 
Prevention Act (‘TRAP Act’), having received 

bipartisan support, would be introduced into the House of 
Representatives. Its objective is “stopping autocratic 
states like Russia and China” from manipulation of the 
INTERPOL system. 

If the TRAP Act successfully makes it into codified legislation, 
it would force the US to take action within INTERPOL to 
identify and campaign against abuse, and to report on these 
activities in annual Country Reports. In addition, it would 
significantly increase the ability of the US to protect the 
rights and freedoms of individuals within its borders. For 
example, law enforcement agencies would be empowered 
to examine and, if appropriate, decline to arrest or detain 
pursuant to Red Notices or diffusion notices issued by 
states which are known abusers of INTERPOL. Diplomatic 
channels would also be utilised to share intelligence with 
other member states, and to lodge complaints against the 
government of the state deemed to be in violation. If the 
TRAP Act becomes law, it would represent an important 
(and novel) step by a pivotal member of INTERPOL. It could 
also prompt similar action by other member states keen to 
avoid passive complicity in the abuse of INTERPOL by fellow 
members, and to mitigate against the extraordinary impact 
of abusive red notices on the liberty of individuals. 

In the meantime, whilst Prokopchuk was not ultimately 
awarded the title of President, he remains a Vice President 
of INTERPOL and sits on the Executive Committee. His 
compatriot, Petr Gorodov, sits in the Request Chamber 
of the Commission for the Control of INTERPOL’s files 
(‘CCF’), which is responsible (among other things) for 
the processing of requests relating to Red Notices, and 
importantly makes recommendations for the removal of 
such notices to the General Secretariat, which nearly always 
follows the CCF’s recommendation. If an individual seeks 
removal of a Red Notice because they claim it is borne 
of political machinations, they can only apply to the CCF 
by reference to an extremely narrow set of legal rules, 
including INTERPOL’s own Constitution. Further guidance 
can also be sought from the series of heavily redacted 
decisions published on INTERPOL’s website. 

THE TRAP ACT – A TURNING 
POINT IN THE RECOGNITION 
OF INTERPOL ABUSE?

Danielle 
Reece-Greenhalgh 
Associate

Edward Grange 
Partner

24     THE KNOWLEDGE  TRANSATLANTIC ISSUE TRANSATLANTIC ISSUE  THE KNOWLEDGE 25



In October 2019, INTERPOL published a fresh batch of 
such decisions, bolstering the total number of decisions 
of the CCF available for the period 2017-2019 to 45. The 
publication of these decisions (albeit in redacted form) 
is to be applauded. It provides practitioners advising on 
INTERPOL with a better understanding of the workings 
of the CCF and a body of case law to which to refer. 
Although not binding on the CCF, its past decisions may 
be persuasive on future CCF decisions and at the very 
least will help to tailor representations.

One of the most important provisions in INTERPOL’s 
Constitution is Article 3, which states that: “It is strictly 
forbidden for the Organization to undertake any intervention 
or activities of a political, military, religious or racial 
character.” Article 3 reflects one of the founding 
resolutions of INTERPOL’s General Assembly, Resolution 
AGN/20/RES/11, which provides that: “…no request for 
information, notice of persons wanted and, above all, no 
request for provisional arrest for offences of a predominantly 
political, racial or religious character, is ever sent to the 
International Bureau or the NCBs, even if – in the requesting 
country – the facts amount to an offence against the 
ordinary law.”

To assist the practitioner in the application of Article 
3, INTERPOL published a ‘Repository of Practice’ in 
February 2013, which has not been updated since. This 
drew a distinction between “pure” offences (i.e. acts 
criminalised solely due to their political nature such as 
espionage or treason) and “relative” offences (i.e. ordinary 
law crimes with a political dimension). In relation to the 
latter, INTERPOL adopts a so-called “predominance test”. 

The Repository of Practice sets out various scenarios 
arising from the Article 3 case law. It is striking that all 
of these scenarios concern what could be labelled as 
‘overtly political offences’ such as treason, military crimes, 
election crimes, free speech violations by human rights 
activists or crimes committed by politicians during seizures 
of power. None of the scenarios describes a paradigm 

“relative offence”, such as a non-politician who alleges he 
is being persecuted by a State on account of his economic 
success in a strategically important sector. Of course, this is 
precisely the type of conduct which critics lay at the door 
of the Kremlin. The failure of the Repository of Practice 
to provide meaningful guidance on relative offences – and 
how the predominance test should be applied to relative 
offences – demonstrates the challenge faced by those 
challenging red notices on Article 3 grounds where the 
underlying conduct is not criminalised solely due to its 
political nature. 

In our experience, when analysing the nature of the offence, 
the CCF will consider, where appropriate, information 
beyond that provided in the Red Notice application form. 
For example, it may be relevant to assess a Red Notice 
request together with similar requests concerning other 
individuals wanted by the same country, or to consider the 
fact that such similar requests may have been denied in 
the past. 

Indeed, recent decisions of the CCF in respect of requests 
for deletion on Article 3 grounds indicate a greater 
willingness to engage in this type of holistic review. In 
certain cases, it has been unable to conclusively find that 
an offence satisfies the political predominance test but 
has nonetheless accepted that the general background 
to the case indicates a political dimension which justifies 
removal of a red notice. Whilst the countries involved in 
those requests are never identified through the redacted 
decisions, it is clear that INTERPOL is more than familiar 
with the modus operandi of certain abusive requesting 
states. 

The Repository of Practice states that one of the primary 
objectives of Article 3 is to reflect international extradition 
law. However, when read with Repository of Practice, 
Article 3 adopts a definition of “political” which is arguably 
narrower than the test currently applied in many extradition 
laws or indeed the 1951 Refugee Convention.

FOR EXAMPLE, 
IN THE UK, THE 
EXTRADITION 
ACT 2003 BARS 
A PERSON’S 
EXTRADITION IF 
(AND ONLY IF) IT 
APPEARS THAT:

1
The request for 
extradition (though 
purporting to be made 
on account of the 
extradition offence) is 
in fact made for the 
purpose of prosecuting 
or punishing the 
person on account 
of his […] political 
opinions, or

2
If extradited the 
person might be 
prejudiced at his trial 
or punished, detained 
or restricted in his 
personal liberty by 
reason of his […] 
political opinions.

IF THE TRAP ACT 
SUCCESSFULLY MAKES 
IT INTO CODIFIED 
LEGISLATION, IT WOULD 
FORCE THE US TO 
TAKE ACTION WITHIN 
INTERPOL TO IDENTIFY 
AND CAMPAIGN AGAINST 
ABUSE, AND TO REPORT 
ON THESE ACTIVITIES 
IN ANNUAL COUNTRY 
REPORTS

INTERPOL AND TRAP
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Historically, UK extradition law adopted a definition of 
“political opinion” that was wider than that contemplated by 
INTERPOL. The UK’s extradition courts recognised that, in 
order to show persecution on account of political opinions, 
it was not necessary to show political action or activity; that 
political opinions could be imputed to the person whose 
extradition was sought; and that it was inappropriate to 
maintain a rigid distinction between political and economic 
opinions. None of these factors – which highlight the flexibility 
of the concept of “political” in extradition law – are explicitly 
recognised in INTERPOL’s Repository of Practice on Article 3.     

In light of this divergence, an individual faced with a Red 
Notice may (at present) be in a better position contesting 
extradition and/or claiming asylum, and using success 
obtained in those proceedings as a basis to persuade 
INTERPOL to remove the red notice. This comes with two 
precautionary caveats. The first is that INTERPOL’s own 
policy on asylum, published in 2014, recognises a limitation 
on the grant of asylum on political grounds (whereas no 
such limitation is recognised if asylum is granted on all other 
grounds under the 1951 Refugee Convention, e.g. religion, 

race, sexuality etc.) A person granted refugee status on the 
basis of political persecution does not therefore have a cast 
iron guarantee that his status will result in the red notice 
being removed. The second caveat is that, in the UK at least, 
extradition courts have, over the past four years, increasingly 
embraced a restrictive interpretation of ‘political opinions’, 
which has detached itself from the principles derived 
from the more expansive immigration case law. With this 
narrowing of the interpretation, it is clear in an extradition 
context, that a mere political interest in a case will be 
insufficient to establish a bar to extradition. 

Nevertheless, the recent decisions of the CCF demonstrate 
that it is willing to decide cases positively where, rather 
than a knockout blow, it is provided with a combination of 
properly evidenced but independently inconclusive strikes 
against a notoriously abusive state. A supportive decision by 
any national tribunal (and in the future condemnation via the 
exercise of the TRAP Act) will always be grist to the mill for 
those seeking to remove red notices. 

We have had success in removing red notices on political 
grounds in the absence of an extradition or asylum decision, 
but it is an extremely difficult task, made no easier by 
the restrictive interpretation of “political” in INTERPOL’s 
Repository of Practice on Article 3. Despite recent positive 
signs emanating from its Requests Chamber, INTERPOL 
still has a long way to go to ensure that the organisation 
becomes the model of political neutrality which it clearly 
seeks to be – both in terms of its perception by Member 
States and in the independence of the decision-making it 
applies to the issuing and removal of red notices tainted by 
political motives. Having been re-elected on 16 October 
2019 as INTERPOL’s Secretary General for a second term 
of 5 years, Jürgen Stock still has a significant task ahead of 
him to ensure that INTERPOL’s systems are not abused. 
Having overseen the creation of a specialised task force to 
review Red Notice requests, there is hope that by the end of 
his term, if not sooner, INTERPOL will truly be able to say 
they act with neutrality. The TRAP Act may go some way in 
helping him to achieve this.

IN OUR EXPERIENCE, WHEN 
ANALYSING THE NATURE OF THE 
OFFENCE, THE CCF WILL CONSIDER, 
WHERE APPROPRIATE, INFORMATION 
BEYOND THAT PROVIDED IN THE RED 
NOTICE APPLICATION FORM

WITH THIS NARROWING 
OF THE INTERPRETATION, 
IT IS CLEAR IN AN 
EXTRADITION CONTEXT, 
THAT A MERE POLITICAL 
INTEREST IN A CASE 
WILL BE INSUFFICIENT 
TO ESTABLISH A BAR TO 
EXTRADITION

INTERPOL AND TRAP
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COULD PRINCE ANDREW 
BE EXTRADITED TO THE 
US ON SEX TRAFFICKING 
CHARGES?

EXTRADITION AND IMMUNITY

Anna Rothwell 
Of Counsel

NOT ONLY DID A NUMBER 
OF HIS EXPLANATIONS 
LEAVE HIM EXPOSED TO 
RIDICULE, BUT THEY 
COULD ALSO BE USED 
TO CROSS-EXAMINE 
HIM IN ANY FUTURE 
INVESTIGATION OR 
PROCEEDINGS

Introduction 
The suicide of Jeffrey Epstein before he could face trial in the 
US on sex trafficking charges has resulted in a renewed focus 
on allegations made against his friend, Prince Andrew, by 
Virginia Roberts Giuffre. She originally made these allegations 
in a December 2014 court filing in US civil proceedings 
against Mr Epstein, which a judge later ordered should be 
struck out. In late September this year, Ms Giuffre repeated 
her allegations in an interview on NBC News. She alleged 
that she was forced to have sexual relations with the Prince 
in three locations - London, New York and Epstein’s private 
island in the US Virgin Islands - between 1999 and 2002.

Prince Andrew has always vehemently denied the allegations. 
However, his decision to go further than his previous 
statement in denial and subject himself to an interview on 
the BBC has been widely criticised. Not only did a number 
of his explanations leave him exposed to ridicule, but they 
could also be used to cross-examine him in any future 
investigation or proceedings. The interview has arguably 
damaged his credibility as well as starkly exposing his lack 
of empathy for Epstein’s victims and the closeness of their 
relationship.

Given his position as an heir to the throne, would Prince 
Andrew benefit from immunity from prosecution either 
in the UK or in the US? And if the US authorities sought 
his extradition from the UK, would Prince Andrew be 
discharged from the request on the basis of any immunity? 
These questions are not merely hypothetical. Only a 
few weeks ago, a US Department of Justice source told 
The Sunday Times that the FBI was not going to drop its 
investigation into Prince Andrew “because he is a royal”. 
It was reported that the US investigation is focussing on 
several potential complainants, not just Ms Giuffre, “in the 
hope that they can provide more details about Prince Andrew 
and his connection to the Epstein case”. 

No immunity under English criminal law 
It is well-known that the Queen is immune from criminal 
liability under English law. As Dicey famously explained 
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at the end of the nineteenth century: “by no proceeding 
known to law can the Queen be made personally responsible 
for any act done by her; if (to give an absurd example) the 
Queen were herself to shoot the Premier through the head, 
no court in England could take cognizance of the act.”1  The 
personal immunity of the monarch under English law does 
not however extend to her children; in 2002, for example, 
Princess Anne was convicted of failing to control her dogs in 
Windsor Great Park when they bit two children. 

Similarly, Prince Andrew benefits from no immunity 
under English criminal law. Indeed, in 2016, in response 
to allegations of trafficking for sexual exploitation made 
by Ms Giuffre’s lawyers and an unconnected third party, 
the Metropolitan Police confirmed that, following a review 
of the “available evidence”, they would not proceed to a 
full investigation. This decision was recently reviewed and 
upheld. Therefore, for the time being, it appears that Prince 
Andrew will not become a suspect in a criminal investigation 
in the UK – albeit for purely evidential reasons. If credible 
evidence implicating the Prince became available at a later 
date, he would not be immune from prosecution in England. 

Immunity in extradition proceedings 
If the recent sources are to be believed, the US authorities, 
in the form of the FBI, are actively investigating Ms Giuffre’s 
allegations against Prince Andrew. If the Prince’s extradition 
was sought by the US, could he benefit from immunity 
under English extradition law? 

An incoming request to the UK for extradition to the US 
would be dealt with pursuant to Part 2 of the Extradition 
Act 2003 ('EA 2003'). The Secretary of State for the 
Home Department ('SSHD') is the Minister responsible for 
deciding whether to certify such a request. Once certified, 
the extradition request would be sent2  to an appropriate 
judge at Westminster Magistrates’ Court, who may issue 
an arrest warrant3. There is no minimum evidential basis 
that must be considered by the SSHD prior to issuing 
a certificate; the SSHD only considers whether the 
extradition request is valid. Similarly, as the US has been 
designated as not having to produce prima facie evidence 
in support of its extradition requests, the judge will not 
consider the sufficiency of evidence pointing towards guilt. 
Prince Andrew would therefore be unable to attack the 
evidential basis of the extradition request. Instead, one of 
his principal arguments would likely be whether, as an heir 
to the throne, he benefits from an immunity that should 
lead to his discharge from the extradition proceedings. 

A requested person in extradition proceedings is entitled 
to claim sovereign or diplomatic immunity. Such a claim 
is determined in accordance with principles of customary 
international law, the State Immunity Act 1978 (for heads 
of state and others) and the Diplomatic Privileges Act 1964 
(for diplomats). Immunity of this nature will operate as 
a bar to extradition, notwithstanding the absence of any 
specific provision in the EA 2003.4  

Immunity under customary international law 
Would Prince Andrew benefit from immunity under 
customary international law? It is well-established under 
customary international law that only a small group of 
senior state officials are entitled to full immunity (ratione 
personae). 

The ICJ held in the Arrest Warrant Case5 that serving 
heads of state, including heads of government and foreign 
ministers, are entitled to immunity ratione personae from 
the criminal process of other states, regardless of whether 
the conduct in question is private or official, and regardless 

EXTRADITION AND IMMUNITY

PRINCE ANDREW BENEFITS FROM 
NO IMMUNITY UNDER ENGLISH 
CRIMINAL LAW

1  A.V. Dicey, Introduction to the Study of the Law 
of the Constitution (10th ed., Macmillan, London, 
1959), p.25

2 EA 2003 section 70(9).
3 EA 2003 section 71(2) 
4  Claims for immunity have been made in a number of 

extradition cases, e.g.  Bat v The Investigating Judge 
of the German Federal Court [2011] EWHC 2029 
(Admin), where it was dismissed on the facts.

5  Arrest Warrant of 11 April 2000 (Democratic 
Republic of the Congo v Belgium) (2002) ICJ Rep
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of whether the alleged crime was committed when the 
official was in office or otherwise. In other words, these 
officials are absolutely immune from the criminal jurisdiction 
of the foreign state; they benefit from a personal immunity 
conferred by reason of their status as a key representative of 
the state.

As it attaches to a particular office, the immunity endures 
only as long as the official is in office. Consequently, the 
issuance and circulation of an arrest warrant for a serving 
senior state official, not to speak of the actual arrest and 
prosecution of such an official, would constitute a violation 
of customary international law.

How is a head of state defined under customary 
international law? The functions of a head of state may 
be ceremonial, constitutional or political, or they may 
combine all three. The functions will vary depending on the 
constitution, laws and practice of a particular state. The 
definition of head of state can even extend to religious or 
spiritual leaders; for example, as “head of the Vatican state”, 
the US courts have conferred immunity on the Pope.6 A 
head of state may be separate from a head of government 
(as in the UK) or combined with it; for example, the US 
courts have conferred immunity in proceedings relating to 
Queen Elizabeth II, as head of state, and to the British Prime 
Minister, as head of government.7

Extension of immunity under the State Immunity 
Act 1978
Immunity ratione personae is part of UK law by virtue of both 
statute and the incorporation of customary international law 
into the common law. Thus section 20 of the State Immunity 
Act 1978 ('SIA 1978') confers immunity on serving heads of 
state. But section 20 of the SIA also extends to “members of 
the family forming part of the household” of the sovereign or 
head of state, the same immunities enjoyed under the Vienna 
Convention on Diplomatic Relations 1961 by members of 
the family of the head of a diplomatic mission. This includes 
immunity from criminal process. 

On one view, this language of the SIA 1978 might appear 

6  O’Hair v Wotjyla (1979) Digest US Practice in IL, 
897, Civ No 79-2463

7  Saltany v Reagan 866 F.2d 438 (DC Cir1989); 80 
ILR 19

AS SUCH, WHILST THE 
APPLICATION OF SUCH 
IMMUNITIES IS FAR FROM 
STRAIGHTFORWARD, PRINCE 
ANDREW WOULD PROBABLY FACE 
AN UPHILL STRUGGLE 
PERSUADING THE COURT THAT HE 
SHOULD BE DISCHARGED FROM 
THE US EXTRADITION REQUEST 
MERELY BY VIRTUE OF HIS BEING 
AN HEIR TO THE THRONE
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to protect Prince Andrew against a US extradition request, 
on the basis that he is a member of the Queen’s household. 
However, it is a question of fact whether an heir to the 
throne forms part of a royal household for the purposes 
of the SIA 1978. In Apex Global Management Ltd v Fi Call 
Ltd [2013]8, for example, two Saudi Arabian princes, the 
half-brother and nephew of the King of Saudi Arabia, were 
held not to be “members of his family forming part of 
his household”, and therefore could not claim sovereign 
immunity from claims made against them in an unfair 
prejudice petition under section 20 of the SIA. The Court 
of Appeal held that the practice of the UK Government 
in relation to diplomatic immunity was to treat “members 
of the family forming part of the household” as confined 
to a relatively tight circle of people. This would include 
the spouse or civil partner of the diplomat, minor children 
of the diplomat and, in exceptional circumstances, older 
children resident with and dependent on the diplomat, 
as well as a dependent parent of a diplomat normally 
resident with him. The Court of Appeal thus focused on 
the family member’s dependence on the diplomat rather 
than performance by any such family member of diplomatic 
duties on the diplomat's behalf, concluding that there was 
no interpretational basis for giving the phrase "members of 
his family forming part of his household" a wider meaning 
in relation to heads of state than that which pertained for 
diplomats. Consequently, the adult half-brother and nephew 
of the King of Saudi Arabia were held not to benefit from 
state immunity under the SIA 1978, even though they 
were members of a royal household, and even though they 
performed state-related functions on the King’s behalf.  

By analogy, an English extradition court would be unlikely 
to conclude that Prince Andrew, whether at the time of the 
alleged events or subsequently, formed part of the Queen’s 
household for the purposes of the SIA 1978, even if he were 
a trade envoy at the time. He would not therefore benefit 
from the same immunities conferred on, for example, the 
Queen or a serving British diplomat. As such, whilst the 
application of such immunities is far from straightforward, 

Prince Andrew would probably face an uphill struggle 
persuading the court that he should be discharged from the 
US extradition request merely by virtue of his being an heir 
to the throne.

What about special mission immunity? 
In 1978, a US court ruled that Prince Charles was immune 
from US civil proceedings as the son of a ruling monarch 
and the heir apparent to the UK throne9.  The US court 
appeared to base its decision on the fact that Prince Charles 
was fulfilling his official functions on a visit to the United 
States and was therefore on a “special diplomatic mission”. 
It therefore considered the Prince to have been an official 
diplomatic envoy while present in the United States.

Special mission immunity is a different category of immunity 
to that of immunity ratione personae. The recent Court of 
Appeal judgment in R (on the application of Freedom and Justice 
Party) v Secretary of State for Foreign and Commonwealth Affairs10  
confirmed that there is a rule of customary international law 
to the effect that a state which receives a “special mission” 
from another state should grant immunity from criminal 
proceedings to those it recognises as members of the special 
mission for the duration of the special mission’s visit.

SPECIAL MISSION IMMUNITY IS A 
DIFFERENT CATEGORY OF 
IMMUNITY TO THAT OF IMMUNITY 
RATIONE PERSONAE

8  [2013] EWCA Civ 642; also known as Prince 
Abdulaziz Bin Mishal Bin Abdulaziz Al Saud v Apex 
Global Management Ltd

EXTRADITION AND IMMUNITY

9  Kilroy v Windsor (1978) US Dist LEXIS 20419; (1990) 
81 ILR 605-606 

10 [2019] 2 WLR 578



If Ms Giuffre’s allegations eventually became the subject of 
an indictment in a US, would the US State Department 
be prepared to determine that Prince Andrew’s visits 
to the country, at a time when he was an official UK 
trade envoy, were part of a special mission, and that, like 
his older brother, he should also benefit from special 
mission immunity? Despite the precedent set in the civil 
claim against Prince Charles in 1978, it seems more likely 
that the US Department of State (and any US court 
considering the matter) would distinguish the very serious 
criminal allegations against Prince Andrew, and refuse to 
grant special mission immunity. 

Conclusion
If the FBI’s evidence against the Prince ultimately meets 
the probable cause test under US law, a US extradition 
request may be more plausible than it first appears. Whilst 
Prince Andrew could seek to argue that he benefits from 
immunity in English extradition proceedings as an heir 
to the throne, on our analysis, he would be unlikely to 
succeed. Even so, seeking Prince Andrew’s extradition 
would be an aggressive prosecutorial move, with damaging 
diplomatic consequences. As such, the FBI, for legal and/
or political reasons, could choose instead to hand over 
its evidence to the English authorities for a domestic 
prosecution, in relation to which, as noted above, the 
Prince would have no immunity. The CPS would have 
jurisdiction to prosecute the Prince in relation to the 
alleged incident that occurred in the UK and, as these are 
extraterritorial offences allegedly committed by a British 
national, in relation to the two alleged incidents that 
occurred overseas. 

It seems unlikely that a prosecution of Prince Andrew, 
whether in the US or the UK, would be prevented by 
reasons of jurisdiction or immunity alone. Whether there 
is sufficient, credible evidence of his involvement in sex 
trafficking is another matter. His recent interview has 
certainly not drawn a line under the affair in the way that 
he presumably hoped it would.
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