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Welcome to 
the Autumn 
edition of  
The Knowledge
In this edition, our lawyers 
examine the recent Court of 
Appeal decision in the SFO 
Alstom prosecution, whether 
Prince Andrew could claim 
immunity from US allegations 
of sex trafficking, the latest 
cases to explore what happens 
when complying with English 
law involves committing a crime 
overseas, weaponising the 
new offence of controlling and 
coercive behaviour in family 
proceedings, and the ways in 
which compelled testimony can 
be used against a co-defendant 
in a criminal trial. We hope you 
enjoy it.

Andrew Smith
Editor 
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T he issue of corporate criminal liability was in the 
news again this summer when the Court of Appeal 
handed down judgment in R v Alstom Network UK 

Ltd.1  The court decided that it is not generally unfair to 
try a corporate in the absence of its directing mind and will 
('DMW'): “The presence or absence of a DMW may well be 
relevant; but, without being at all prescriptive, it can only be in 
a very rare case that the absence of a DMW would itself be 
determinative of the question whether a corporate defendant 
could receive a fair trial.”

Whilst this decision is not itself surprising, it opens the door 
to a swathe of questions as to how the SFO can or should 
approach the prosecution of a corporate when one or more 
of its DMWs is absent from the trial.

The paradox exposed by this case is this. Under the 
identification principle of corporate criminal liability, a 

corporate’s guilt is contingent entirely on the guilt of 
its DMWs. The DMW is effectively indivisible from 
the corporate; his or her actions and state of mind 
are ascribed to the corporate. But as a matter of 
practical reality, and indeed as a matter of law, the 
DMW and the corporate remain separate entities. 

It is this paradox which led to the issue on appeal. 
Alstom Network UK Ltd ('Alstom') faced an 
indictment alleging conspiracy to bribe, of which 

it could only be convicted if its DMWs (Mr Kaelin and Mr 
Lainé) were found to be parties to the alleged conspiracy. 
Mr Kaelin lives in Switzerland, could not be extradited and 
declined to attend to assist either prosecution or defence. 
Mr Lainé had not been charged by the SFO for what the 
court described as “case management reasons”. As a result, 
the defence argued that Alstom could not receive a fair trial. 
An individual defendant would be entitled to be present 
and put forward his defence at his or her trial; if he or she 
was involuntarily absent, the trial would not proceed. A 
corporate defendant, it was argued, should be entitled to the 
same protection, so absent the DMWs on whose acts or 
omissions the corporate’s guilt was premised, a fair trial of 
the corporate would be impossible. The court rejected this 
argument, finding that “the fact that the DMW is absent from 
the trial does not mean that the company is absent”. 

The absence of the DMWs from the trial did not mean 
that the jury was entirely ignorant as to their accounts. Mr 
Kaelin had been interviewed by Swiss police, and a summary 
of this interview was admitted in evidence. Extracts of Mr 
Lainé’s evidence from a previous trial in England were also 
admitted. Both had given exculpatory accounts. What was 
missing were their accounts of broader matters relevant to 
the SFO’s case against Alstom in the current trial, which, had 
the DMWs been present, they could have chosen to give in 
oral evidence. The court’s focus was therefore on fairness in 
the context of evidential difficulties faced by the defence as a 
result of the absent DMWs.

The unanswered question that arises from this case is what 
limitations and opportunities an absent DMW presents 
for the prosecution. The starting point is an earlier Court 
of Appeal judgment arising out of the same prosecution2, 
which made clear that “the evidence of the directing minds 
is admissible as direct evidence against the company”. No 
question of admitting the evidence as hearsay arises; the 
evidence is admissible against the corporate as it would be 
against the individual. Attributing the words of the DMW 
to the corporate is straightforward where, for example, the 
DMW sent emails which the prosecutor alleges are evidence 

WHERE THERE’S A 
(DIRECTING MIND AND) 
WILL, THERE’S A WAY (TO 
PROSECUTE A CORPORATE)
Maia Cohen-Lask  
Associate

THE PARADOX 
EXPOSED BY THIS 
CASE IS THIS. UNDER 
THE IDENTIFICATION 
PRINCIPLE OF CORPORATE 
CRIMINAL LIABILITY, A 
CORPORATE’S GUILT IS 
CONTINGENT ENTIRELY ON 
THE GUILT OF ITS DMWS.

1 [2019] EWCA Crim 1318
2 [2016] EWCA Crim 1469

CORPORATE CRIMINAL LIABILITY
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of the commission of an offence by both the DMW and the 
corporate. But what about an interview under caution with 
a DMW? The DMW’s answers in an interview under caution 
would, according to the logic of the two Court of Appeal 
judgments, be admissible against the corporate as well as 
against the DMW, even if the DMW is not present at the 
trial of the corporate (indeed, as noted above, Mr Kaelin’s 
interview with the Swiss police was held to be admissible 
against Alstom). 

If a DMW’s answers during an interview under caution are 
admissible against the corporate, so too must any failure 
to answer questions, if the DMW exercises their right to 
silence. In the usual course of events, when an individual fails 
to mention during an interview under caution something 
which he or she later relies on at trial, and it was reasonable 
to have mentioned it during the interview, a jury is likely to 
be told that they can draw an adverse inference against the 
individual. Applying the reasoning of the Court of Appeal, an 
adverse inference could also be drawn against the corporate 
when its DMW exercises his or her right to silence in an 
interview under caution and fails to mention something 

CORPORATE CRIMINAL LIABILITY

"BUT AS A MATTER OF 
PRACTICAL REALITY, AND 
INDEED AS A MATTER 
OF LAW, THE DMW AND 
THE CORPORATE REMAIN 
SEPARATE ENTITIES." 

which the corporate later relies on in its defence at trial. 

Whilst this result represents the rigorous application of 
the identification principle, it is legally problematic. Most 
individuals who exercise their right to silence in an interview 
under caution do so on legal advice. A DMW who is 
interviewed under caution may well have been advised 
by lawyers representing him or her as an individual but 
may not have received advice from those representing the 
corporate. Such individuals may not even be cognisant of 
their status as a DMW or that this is a capacity in which 
they are being questioned. In a trial of an individual, answers 
given in an interview under caution are only admissible, or 
an adverse inference can only be drawn, against a suspect 
who was properly cautioned, i.e. who understood the risks 
they were personally running when they decided to answer 
(or not answer) questions. It is arguably inconsistent with 
that principle for a DMW’s account in an interview under 
caution to be admissible against a corporate, or for adverse 
inferences to be drawn against a corporate if its DMW 
exercised his or her right to silence, unless the DMW 
was cautioned expressly in his or her capacity as a DMW. 
Moreover, it is arguably unfair for an individual to be forced 
to effectively wear “two hats” whilst being interviewed. 
As an individual suspect the best course of action may be 
to remain silent, whilst as a DMW the corporate’s best 
interests may be served if the DMW provides a full account 
(or vice versa). 

There is no SFO guidance addressing this issue. Indeed, the 
only relevant published guidance from any prosecutorial 
agency in the UK is that of the Health and Safety Executive, 
which states that investigators must make it “completely clear, 
when cautioning at the start of each interview, in what capacity 
the person is being interviewed”, i.e. as an individual or on 
behalf of the corporate.3 Absent any such guidance from the 
SFO and others, the burden is on the legal representatives 
of both the DMW and the corporate to seek to avoid 
this potential minefield. They could do so by, for example, 
seeking clarification in advance of the interview as to the 
capacity in which the individual is being interviewed and/or 

3   See paras 10-14 of http://www.hse.gov.uk/
enforce/enforcementguide/investigation/witness-
questioning.htm
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insisting on two separate interviews (one with the individual 
as a suspect and one with the individual as a DMW for the 
corporate suspect). This clarification will likely be difficult 
to obtain in circumstances where the SFO pounces with no 
prior warning, arresting and interviewing senior executives of 
a corporate during a dawn raid. But absent such clarification, 
the Court of Appeal judgments in Alstom enable the 
prosecution to argue that an interview under caution of a 
DMW should always be admissible against the corporate. 

Issues of this nature also arise in relation to an individual 
compelled to attend an interview with the SFO as a witness 
under s.2 Criminal Justice Act 1987. If an individual is 
questioned under these compulsory powers, his or her 
answers are not generally admissible as evidence against 
them in a criminal trial, if the SFO shifts from treating 
them as a witness to treating them as a suspect. But where 
the individual is a DMW, would a corporate defendant 
be afforded the same protection? Put another way, is the 
compelled testimony of a DMW admissible against the 
corporate at trial? 

The specific wording of the legislation4 limits the use of a 
compelled statement made by a person in evidence “against 
him”. A literal reading of this wording would suggest that 
the use immunity only protects the compelled DMW and 
does not extend to the corporate. This reading accords with 
the emphasis placed by the Court of Appeal on treating 
the DMW and the corporate as separate legal entities. 
If this reading is right, the answers given by the DMW in 
the compelled interview would be admissible against the 
corporate at trial. The alternative reading is that, as the 
identification doctrine presupposes the indivisibility of the 
DMW and the corporate, the compelled testimony of the 
DMW should be as inadmissible against the corporate as it is 
against the DMW. 

This is an invidious situation for the corporate. Compulsion 
to answer questions is on its face a breach of the privilege 
against self-incrimination, one of the constituent rights 
protected by Article 6 of the European Convention of 

Human Rights (the right to a fair trial). A corporate 
defendant is as entitled to fair trial protections as an 
individual defendant. Whilst the SFO’s s.2 powers deprive 
the interviewee of the right not to incriminate oneself, 
this derogation from Article 6 is permissible because the 
individual is protected at trial by the restriction on the use 
of his or her compelled testimony in evidence. Where the 
recipient of a s.2 notice is a DMW, the corporate is arguably 
not only deprived of the privilege against self-incrimination 
(like the DMW) but is also deprived of the use immunity 
(unlike the DMW). To our knowledge, whether this dual 
burden constitutes a breach of Article 6 has not been 
explored in any case law. 

This state of affairs again puts the onus on the legal 
representatives of the corporate to seek to avoid the 
potential unfairness. Regardless of whether the witness is 
interviewed in his or her capacity as an individual or as a 
DMW of the corporate, the corporate may be well-advised 
to seek an undertaking that the SFO will not use the 
product of the interview against the corporate. If no such 
clarification is forthcoming, the admissibility of the interview 
against the corporate will remain unclear, an outcome which 
is likely to assist the prosecution, who can argue that the 
use immunity in the s.2 regime protects only the individual, 
and not the corporate, even where the individual is the 
corporate’s DMW. 

The above discussion reveals that not only is the SFO 
entitled to prosecute a corporate in the absence of its 
DMW, but that it may also be advantageous to do so. The 
SFO can potentially exploit the practical indivisibility of 
the DMW and the corporate. Lawyers representing both 
corporates and senior individuals with the potential to be 
DMWs should consider taking steps in advance of interviews 
under caution and compelled interviews to clarify the 
position and ensure that the corporate is not disadvantaged 
by a trial which is proceeding in the absence of the DMW, 
but with the interview of the DMW being used against it.

"THE SFO CAN 
POTENTIALLY EXPLOIT 
THE PRACTICAL 
INDIVISIBILITY OF 
THE DMW AND THE 
CORPORATE."

4  s2(8) Criminal Justice Act 1987
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EXTRADITION AND IMMUNITY

Introduction 
The suicide of Jeffrey Epstein before he could face trial in the 
US on sex trafficking charges has resulted in a renewed focus 
on allegations made against his friend, Prince Andrew, by 
Virginia Roberts Giuffre. She originally made these allegations 
in a December 2014 court filing in US civil proceedings against 
Mr Epstein, which a judge later ordered should be struck 
out. In late September this year, Ms Giuffre repeated her 
allegations in an interview on NBC News. She alleged that she 
was forced to have sexual relations with the Prince in three 
locations - London, New York and Epstein’s private island in 
the US Virgin Islands - between 1999 and 2002.

Prince Andrew has always vehemently denied the allegations. 
Buckingham Palace has stated on behalf of the Prince that the 
allegations are false. 

Given his position as an heir to the throne, would Prince 
Andrew benefit from immunity from prosecution either 
in the UK or in the US? And if the US authorities sought 
his extradition from the UK, would Prince Andrew be 
discharged from the request on the basis of any immunity? 
These questions are not merely hypothetical. Only a few 

weeks ago, a US Department of Justice source told The 
Sunday Times that the FBI was not going to drop its 
investigation into Prince Andrew “because he is a royal”. 
It was reported that the US investigation is focussing on 
several potential complainants, not just Ms Giuffre, “in 
the hope that they can provide more details about Prince 
Andrew and his connection to the Epstein case”. 

COULD PRINCE ANDREW BE 
EXTRADITED TO THE US ON 
SEX TRAFFICKING CHARGES?
Anna Rothwell 
Of Counsel

No immunity under English criminal law 
It is well-known that the Queen is immune from criminal 
liability under English law. As Dicey famously explained at the 
end of the nineteenth century: “by no proceeding known to law 
can the Queen be made personally responsible for any act done 
by her; if (to give an absurd example) the Queen were herself to 
shoot the Premier through the head, no court in England could 
take cognizance of the act.”1  The personal immunity of the 
monarch under English law does not however extend to her 
children; in 2002, for example, Princess Anne was convicted of 
failing to control her dogs in Windsor Great Park when they 
bit two children. 

Similarly, Prince Andrew benefits from no immunity under 
English criminal law. Indeed, in 2016, in response to allegations 
of trafficking for sexual exploitation made against the Prince 
by Ms Giuffre’s lawyers and an unconnected third party, the 
Metropolitan Police confirmed that, following a review of 
the “available evidence”, they would not proceed to a full 
investigation. This decision was recently reviewed and upheld. 
Therefore, for the time being, it appears that Prince Andrew 
will not become a suspect in a criminal investigation in the 
UK – albeit for purely evidential reasons. If credible evidence 
implicating the Prince became available at a later date, he 
would not be immune from prosecution in England. 

Immunity in extradition proceedings 
If the recent sources are to be believed, the US authorities, 
in the form of the FBI, are actively investigating Ms Giuffre’s 
allegations against Prince Andrew. If the Prince’s extradition 
was sought by the US, could he benefit from immunity under 
English extradition law? 

An incoming request to the UK for extradition to the US 
would be dealt with pursuant to Part 2 of the Extradition 
Act 2003 ('EA 2003'). The Secretary of State for the Home 
Department ('SSHD') is the Minister responsible for deciding 
whether to certify such a request. Once certified, the 
extradition request would be sent2 to an appropriate judge 
at Westminster Magistrates’ Court, who may issue an arrest 
warrant3. There is no minimum evidential basis that must be 

1   A.V. Dicey, Introduction to the Study of the Law 
of the Constitution (10th ed., Macmillan, London, 
1959), p.25



considered by the SSHD prior to issuing a certificate; the SSHD 
only considers whether the extradition request is valid. Similarly, 
as the US has been designated as not having to produce prima 
facie evidence in support of its extradition requests, the judge 
will not consider the sufficiency of evidence pointing towards 
guilt. Prince Andrew would therefore be unable to attack the 
evidential basis of the extradition request. Instead, one of his 
principal arguments would likely be whether, as an heir to the 
throne, he benefits from an immunity that should lead to his 
discharge from the extradition proceedings. 

A requested person in extradition proceedings is entitled 
to claim sovereign or diplomatic immunity. Such a claim 
is determined in accordance with principles of customary 
international law, the State Immunity Act 1978 (for heads 
of state and others) and the Diplomatic Privileges Act 1964 
(for diplomats). Immunity of this nature will operate as a bar 
to extradition, notwithstanding the absence of any specific 
provision in the EA 2003.4  

Immunity under customary international law 
Would Prince Andrew benefit from immunity under 
customary international law? It is well-established under 
customary international law that only a small group of senior 
state officials are entitled to full immunity (ratione personae). 

The ICJ held in the Arrest Warrant Case5 that serving heads of 
state, including heads of government and foreign ministers, 
are entitled to immunity ratione personae from the criminal 
process of other states, regardless of whether the conduct in 
question is private or official, and regardless of whether the 
alleged crime was committed when the official was in office 
or otherwise. In other words, these officials are absolutely 
immune from the criminal jurisdiction of the foreign state; 
they benefit from a personal immunity conferred by reason of 
their status as a key representative of the state.

As it attaches to a particular office, the immunity endures only 
as long as the official is in office. Consequently, the issuance 
and circulation of an arrest warrant for a serving senior state 
official, not to speak of the actual arrest and prosecution of 
such an official, would constitute a violation of customary 

international law.

How is a head of state defined under customary international 
law? The functions of a head of state may be ceremonial, 
constitutional or political, or they may combine all three. The 
functions will vary depending on the constitution, laws and 
practice of a particular state. The definition of head of state 
can even extend to religious or spiritual leaders; for example, 
as “head of the Vatican state”, the US courts have conferred 
immunity on the Pope.6  A head of state may be separate 
from a head of government (as in the UK) or combined with 
it; for example, the US courts have conferred immunity in 
proceedings relating to Queen Elizabeth II, as head of state, 
and to the British Prime Minister, as head of government. 

Extension of immunity under the State Immunity 
Act 1978
Immunity ratione personae is part of UK law by virtue of both 
statute and the incorporation of customary international law 
into the common law. Thus section 20 of the State Immunity 
Act 1978 ('SIA 1978') confers immunity on serving heads 
of state. But section 20 of the SIA 1978 also extends to 
“members of the family forming part of the household” of 
the sovereign or head of state, the same immunities enjoyed 
under the Vienna Convention on Diplomatic Relations 1961 
by members of the family of the head of a diplomatic mission. 
This includes immunity from criminal process. 

On one view, this language of the SIA 1978 might appear 
to protect Prince Andrew against a US extradition request, 
on the basis that he is a member of the Queen’s household. 
However, it is a question of fact whether an heir to the 
throne forms part of a royal household for the purposes of 
the SIA 1978. In Apex Global Management Ltd v Fi Call Ltd8, 
for example, two Saudi Arabian princes, the half-brother and 
nephew of the King of Saudi Arabia, were held not to be 
“members of his family forming part of his household”, and 
therefore could not claim sovereign immunity from claims 
made against them in an unfair prejudice petition under 
section 20 of the SIA 1978. The Court of Appeal held that 
the practice of the UK Government in relation to diplomatic 
immunity was to treat “members of the family forming part 

EXTRADITION AND IMMUNITY

"WOULD PRINCE ANDREW 
BENEFIT FROM IMMUNITY 
UNDER CUSTOMARY 
INTERNATIONAL LAW? 
IT IS WELL-ESTABLISHED 
UNDER CUSTOMARY 
INTERNATIONAL LAW 
THAT ONLY A SMALL 
GROUP OF SENIOR STATE 
OFFICIALS ARE ENTITLED 
TO FULL IMMUNITY 
(RATIONE PERSONAE)."

2  EA 2003 section 70(9).
3  EA 2003 section 71(2) 
4   Claims for immunity have been made in a number of 

extradition cases, e.g.  Bat v The Investigating Judge 
of the German Federal Court [2011] EWHC 2029 
(Admin), where it was dismissed on the facts.

5   Arrest Warrant of 11 April 2000 (Democratic 
Republic of the Congo v Belgium) (2002) ICJ Rep

6   O’Hair v Wotjyla (1979) Digest US Practice in IL, 
897, Civ No 79-2463

7   Saltany v Reagan 866 F.2d 438 (DC Cir1989); 80 
ILR 19.

8   [2013] EWCA Civ 642; also known as Prince 
Abdulaziz Bin Mishal Bin Abdulaziz Al Saud v Apex 
Global Management Ltd
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of the household” as confined to a relatively tight circle of 
people. This would include the spouse or civil partner of the 
diplomat, minor children of the diplomat and, in exceptional 
circumstances, older children resident with and dependent 
on the diplomat, as well as a dependent parent of a diplomat 
normally resident with him. The Court of Appeal thus focused 
on the family member’s dependence on the diplomat rather 
than performance by any such family member of diplomatic 
duties on the diplomat's behalf, concluding that there was 
no interpretational basis for giving the phrase "members of 
his family forming part of his household" a wider meaning 
in relation to heads of state than that which pertained for 
diplomats. Consequently, the adult half-brother and nephew 
of the King of Saudi Arabia were held not to benefit from 
state immunity under the SIA 1978, even though they 
were members of a royal household, and even though they 
performed state-related functions on the King’s behalf.  

By analogy, an English extradition court would be unlikely 
to conclude that Prince Andrew, whether at the time of the 
alleged events or subsequently, formed part of the Queen’s 
household for the purposes of the SIA 1978, even if he were a 
trade envoy at the time. He would not therefore benefit from 
the same immunities conferred on, for example, the Queen 
or a serving British diplomat. As such, whilst the application 
of such immunities is far from straightforward, Prince Andrew 
would probably face an uphill struggle persuading the court 
that he should be discharged from the US extradition request 
merely by virtue of his being an heir to the throne.

What about special mission immunity? 
In 1978, a US court ruled that Prince Charles was immune 
from US civil proceedings as the son of a ruling monarch and 
the heir apparent to the UK throne.9  The US court appeared 
to base its decision on the fact that Prince Charles was 
fulfilling his official functions on a visit to the United States and 
was therefore on a “special diplomatic mission”. It therefore 
considered the Prince to have been an official diplomatic 
envoy while present in the United States.

Special mission immunity is a different category of immunity 
to that of immunity ratione personae. The recent Court of 

Appeal judgment in R (on the application of Freedom and Justice 
Party) v Secretary of State for Foreign and Commonwealth Affairs10 
confirmed that there is a rule of customary international law to 
the effect that a state which receives a “special mission” from 
another state should grant immunity from criminal proceedings 
to those it recognises as members of the special mission for the 
duration of the special mission’s visit.

If Ms Giuffre’s allegations eventually became the subject of 
an indictment in a US, would the US State Department be 
prepared to determine that Prince Andrew’s visits to the 
country, at a time when he was an official UK trade envoy, 
were part of a special mission, and that, like his older brother, 
he should also benefit from special mission immunity? Despite 
the precedent set in the civil claim against Prince Charles in 
1978, it seems more likely that the US Department of State 
(and any US court considering the matter) would distinguish 
the very serious criminal allegations against Prince Andrew, 
and refuse to grant special mission immunity. 

Conclusion
If the FBI’s evidence against the Prince ultimately meets the 
probable cause test under US law, a US extradition request 
may be more plausible than it first appears. Whilst Prince 
Andrew could seek to argue that he benefits from immunity in 
English extradition proceedings as an heir to the throne, on our 
analysis, he would be unlikely to succeed. Even so, seeking Prince 
Andrew’s extradition would be an aggressive prosecutorial move, 
with damaging diplomatic consequences. As such, the FBI, for 
legal and/or political reasons, could choose instead to hand over 
its evidence to the English authorities for a domestic prosecution, 
in relation to which, as noted above, the Prince would have no 
immunity. The CPS would have jurisdiction to prosecute the 
Prince in relation to the alleged incident that occurred in the UK 
and, as these are extraterritorial offences allegedly committed 
by a British national, in relation to the two alleged incidents that 
occurred overseas. 

It seems unlikely that a prosecution of Prince Andrew, whether in 
the US or the UK, would be prevented by reasons of jurisdiction 
or immunity alone. Whether there is sufficient, credible evidence 
of his involvement is sex trafficking is another matter. 

EXTRADITION AND IMMUNITY

"SPECIAL MISSION 
IMMUNITY IS A DIFFERENT 
CATEGORY OF IMMUNITY 
TO THAT OF IMMUNITY 
RATIONE PERSONAE"

9   Kilroy v Windsor (1978) US Dist LEXIS 20419; (1990) 
81 ILR 605-606 

10  [2019] 2 WLR 578
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DISCLOSURE CONFLICTS

The principle of comity holds that, as a starting point, 
the law of one jurisdiction should seek to recognise 
the law of another and, where necessary, promote and 

protect the other legal system’s interests. 

This is all very well where the intersecting laws complement, 
or at least do not contradict, each other. But what weight 
does the principle carry when the laws of two jurisdictions are 
in conflict? In particular, what should a court do when the law 
of one jurisdiction exposes a person to criminal prosecution 
in respect of conduct that the law of the other jurisdiction 
obliges a person to perform? 

This was the conundrum coincidentally faced in separate 
cases before the High Court and the Court of Appeal earlier 
this year. In both cases, foreign claimants in civil litigation 
sought to depart from the usual rules of disclosure in order 
not to commit a crime contrary to the laws of their home 
states. Perhaps less coincidentally, in both cases the English 
courts decided that the mere threat of criminal sanction 
under foreign law was insufficient to displace the domestic 
obligations imposed by the Civil Procedure Rules. This article 
examines those judgments and asks how they relate to the 
judgment of the High Court in KBR, which concerned the 
power of the Serious Fraud Office to compel the production 
of documents held overseas by foreign persons.

The first of these cases, ACL Netherlands BV and others v Lynch 

DEFYING PETER TO COMPLY WITH PAUL – 

ENGLISH COURTS KEEP 
CONTROL OVER DISCLOSURE 
CONFLICTS

and another1, was handed down in February 2019. The High 
Court heard an application by claimants in civil proceedings for 
permission to provide to the US Federal Bureau of Investigation 
the witness statements and documents disclosed by the 
defendants. This was necessary, the claimants asserted, in order 
to comply with a subpoena served on the claimants’ US parent 
company demanding the production of all witness statements 
and documents produced in the English litigation that were 
in the parent company’s control. Failure to comply with this 
subpoena would constitute a criminal offence contrary to US 
law.  

Civil Procedure Rules 31.22 and 32.12 prescribe the 
circumstances in which a litigant can make ‘collateral use’ 
of documents disclosed and witness statements exchanged 
during the civil disclosure process. Two of the three 
circumstances under CPR 31.22(1) (disclosed documents) and 
32.12(2) (witness statements) had no application because the 
documents had not yet been referred to in open court and 
the disclosing party had not provided its consent to onward 
disclosure. As such, the only route open to the claimants 
was to seek the court’s permission for the documents to be 
passed to the FBI.  

In his judgment, Mr Justice Hildyard identified the relevant 
test as that articulated in Crest Homes Plc v Marks2: 
i)   Can the applicant demonstrate ‘cogent and persuasive 

reasons’ for collateral use? 

ii)   Will the collateral use cause injustice to the party giving 
disclosure? 

The claimants argued that this test was made out, on the 
basis that:
(i)   Generally, there is a strong public interest in the 

investigation and prosecution of fraud, which the court 
should seek to facilitate;  

(ii)   Specifically, the claimants should not be put in the ‘invidious’ 
position of being unable to comply with its obligations 
under US law and risking criminal sanction as a result; and 

(iii)   The English court could rely on the good judgment of its 

Nick Barnard 
Associate

1   [2019] EWHC 249 (Ch) ('ACL')
2  [1987] AC 829



18     THE KNOWLEDGE  OCTOBER ISSUE OCTOBER ISSUE  THE KNOWLEDGE 19

US counterpart to ensure that the defendants were not 
prejudiced by any use of the collateral disclosure. 

The court was not convinced, concluding that ‘in reality, it 
will usually be difficult, if not impossible, to obtain permission 
for collateral use.’ The only exception was where there was 
a particular public interest in favour of collateral use that 
outweighed the general public interest that the CPR seeks 
to uphold (i.e. preserving confidentiality for litigants who are 
subject to the disclosure regime). 

The court held that the subpoena was ‘couched in such 
broad terms as to make it difficult, indeed impossible, to tie the 
request to any identified issue or area of investigation.’  As such, 
the court was not persuaded that the specific documents 
sought had any real value to the US authorities, or that the 
FBI investigation would be significantly hampered by non-
disclosure. Thus the public interest in upholding the CPR 
had not been outweighed, even though the claimants’ parent 
company might be prosecuted as a result of failing to comply 
with the FBI subpoena.  

In March 2019, the Court of Appeal considered the same 
issues from a different perspective in Bank Mellat v HM 
Treasury3 (‘Bank Mellat’). This was an appeal against a High 
Court decision requiring the claimant bank to disclose 
confidential client information in civil proceedings, even 
though this disclosure would expose the claimant to the risk 
of criminal prosecution in Iran.

In refusing the appeal, the court confirmed that, although it 
should not do so lightly, an English court has the jurisdiction 
to order disclosure of documents, even where this might 
entail a breach of the criminal law of another state. In deciding 
whether to make such an order, the court should weigh the 
actual risk of prosecution overseas, taking into account any 
steps that could be taken to minimise this risk4, against the 
importance of the disclosure to ensuring the fair disposal of 
the domestic civil claim. 

In carrying out this balancing exercise, the Court of Appeal 
concluded that the first instance judge had been right. Whilst 

there was a theoretical risk of prosecution in Iran, this was 
not significant enough to dispel the need for un-redacted 
disclosure in order fairly to dispose of the English proceedings. 
In reaching this conclusion, the court noted that it was ‘not 
unreasonable’ to expect the Iranian authorities to have regard 
to comity (i.e. by respecting the right of the English court 
to protect its disclosure regime) when considering their 
discretion to prosecute. In particular, the Iranian Government 
was a significant shareholder in Bank Mellat, and so there was 
a clear public interest tending against prosecution. 

Whilst each case turned on its specific facts, it is significant 
that in both ACL and Bank Mellat, the English courts 
considered that the prospect of criminal sanction in a foreign 
country was not in itself sufficient to displace the default 
obligations embedded in the CPR. 

Although these were civil judgments, criminal lawyers will 
see an interesting parallel with the decision in R. (KBR Inc) 
v Director of the Serious Fraud Office5 (‘KBR’). In KBR, the 
High Court concluded that section 2 of the Criminal Justice 
Act 1987 permits the Serious Fraud Office to compel the 
production of documents held by a foreign person, even 
where those documents are outside the jurisdiction, provided 
that the foreign person has a “sufficient connection” to the 
jurisdiction and that the section 2 notice is validly served on 
the foreign person. 

Some commentators criticised this decision as undermining 
the Mutual Legal Assistance (‘MLA’) procedures which exist 
to facilitate the cross-border transfer of such documents. In 
particular, that it sought to circumvent the safeguards created 
by MLA, which uphold the principle of comity by ensuring 
that the foreign state, where the documents are located, has 
to be satisfied of the legitimacy of the request. Despite this, 
the High Court concluded that the implied intention behind 
the SFO’s section 2 regime created sufficient justification to 
permit extraterritorial application. 

KBR is now subject to an appeal to the Supreme Court, but 
assuming that it remains good law, the SFO and other agencies 
vested with similar compulsory document production powers 

3  [2019] EWCA Civ 449 
4   For example, not referring to the documents in open 

court and limiting un-redacted access to an agreed 
‘confidentiality club’. 

5  [2018] EWHC 2368 (Admin)

DISCLOSURE CONFLICTS

"BUT WHAT WEIGHT 
DOES THE PRINCIPLE 
CARRY WHEN THE LAWS 
OF TWO JURISDICTIONS 
ARE IN CONFLICT?" 
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will likely be emboldened into serving increasing numbers 
of notices compelling the production of documents located 
overseas. That being so, how would a court rule on whether 
such a notice is enforceable if the inevitable consequence of 
complying with it was the commission of a criminal offence in 
the foreign jurisdiction where the documents are located, and 
what arguments could the subject of such a notice deploy 
in opposition? 

KBR was alive to the challenges posed by comity where such 
a conflict of laws arises, and in fact foreshadowed some of the 
arguments that would be put forward in ACL and Bank Mellat: 

63.  In approaching this question of statutory interpretation, my 
starting point is the principle that, unless the contrary intention 
appears, statutes have territorial but not extraterritorial 
application: Masri's case [2010] 1 AC 90 . This principle 
accords with international comity; it is a strong thing for a 
statute of state A to infringe the sovereignty of state B, for 
example, by requiring a citizen of state B, on the territory of 
state B, to take action, under threat of criminal sanction in 
state A should the citizen of state B fail or refuse to comply…

Whilst departing from comity has always been recognised 
as a “strong thing”, the Privy Council in Brannigan v Davison6 
concluded that the privilege against self-incrimination would 
not automatically assist a subject in such circumstances. 
Allowing a witness to refuse to give evidence or disclose 
documents which he would otherwise be obliged to give or 
disclose under English law, on the basis of any risk of foreign 
prosecution (no matter how fanciful, or how minor the 
sanction) would essentially mean conceding primacy to foreign 
law. However, Brannigan was also clear that this balancing 
exercise between domestic and foreign laws must always 
be fact-specific. For example, where the risk of prosecution 
overseas of a compelled witness was real and involved 
significant sanctions, insisting on the primacy of English 
law would also be unacceptable. Some discretion should 
be retained to excuse such a witness if the risk of criminal 
sanction outweighed the public interest which the compulsory 
disclosure powers sought to promote. 

In Brannigan, the Privy Council concluded that it was not 
necessary to exercise such a discretion, as the subject could 
raise a defence of having ‘sufficient cause’ or ‘just excuse’ if 
prosecuted for refusing to answer questions. Those familiar 
with the SFO’s section 2 powers, as examined in KBR, or 
the similar powers vested in other criminal law enforcement 
agencies, will recognise the parallel with the statutory 
‘reasonable excuse’ defence available for non-compliance with 
requests under these regimes. 

A person caught between a rock (compulsory disclosure to 
an English investigative agency carrying a sanction of contempt 
of court) and a hard place (criminal prosecution in another 
jurisdiction) would need to consider the application of the 
‘reasonable excuse’ defence, rather than attacking the validity 
of the notice itself. This is not a hypothetical conundrum: 
many jurisdictions have “blocking statutes” or other laws 
creating criminal liability for disclosure overseas of information 
subject to data protection or professional secrecy obligations. 
However, the line of reasoning which runs from Brannigan 
to ACL and Bank Mellat suggests that such a defence would 
not automatically be available, even where it is agreed that 
disclosure could result in a criminal prosecution in the foreign 
jurisdiction. Rather, the court would weigh up the risk to the 
defendant (i.e. how likely is it that a prosecution will follow 
compliance with the notice, and what is the likely sanction?) 
against the public interest in providing the English agency 
with the material sought, in order to assess whether non-
compliance truly amounts to a ‘reasonable excuse’. 

Whilst ACL and Bank Mellat are examples of the English courts 
favouring the home team despite the criminal law consequences 
in other jurisdictions, there is still plenty of room to litigate. 
There may yet be occasions when an English court decides 
that, where compliance with our domestic disclosure regimes, 
whether in civil proceedings or criminal investigations, leads to 
the imposition of foreign criminal sanctions, comity demands 
that the risks created in the foreign jurisdiction outweigh the 
ordinary obligations of the lex fori.

DISCLOSURE CONFLICTS

"WHILST ACL AND BANK 
MELLAT ARE EXAMPLES 
OF THE ENGLISH 
COURTS FAVOURING THE 
HOME TEAM DESPITE 
THE CRIMINAL LAW 
CONSEQUENCES IN OTHER 
JURISDICTIONS, THERE IS 
STILL PLENTY OF ROOM 
TO LITIGATE."

6  [1997] AC 238 
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CONTROLLING AND COERCIVE BEHAVIOUR

On 17 September 2019, the government announced 
its intention to add 14 offences to the Unduly 
Lenient Sentence ('ULS') scheme, which gives 

victims and the wider public the right to ask the Attorney 
General ('AG') to refer a convicted person to the Court 
of Appeal for his or her sentence to be increased. 

The ULS scheme has already been in place for 30 
years, but is currently confined to a limited number 
of offences, including murder, serious sexual offences, 
terrorism, robbery and serious fraud. In 2018-2019, 
533 requests were made to the AG’s Office, 277 of 

which involved offences which fell outside the 
scheme. In the same period, 58 requests 
resulted in referrals to the Court of Appeal 
which, as at 17 September 2019, had 
passed increased sentences on 39 of 
those cases in total1. 

The personal connection between A and B will not usually 
be in dispute. Whether A’s behaviour can properly be 
described as “controlling or coercive” and whether it had 
a “serious effect” is a different matter. The definition of 
controlling and coercive behaviour is deliberately wide in 
order to cater for the myriad non-physical ways in which 
domestic abuse can occur. Restriction of access to family and 
friends, control of finances and criticism/humiliation are used 
as examples within the statutory guidance.2  

In order to establish “serious effect,” a prosecutor must be 
able to prove either that A caused B to fear violence would 
be used against them on at least two occasions (s.76(4)
(a)) or that A’s behaviour caused B serious alarm or distress 
which had a substantial adverse effect on B’s usual day-to-
day activities (s.76(4)(b)).

These types of allegations are unfortunately all too prevalent 
within the context of acrimonious relationship breakdowns. 
Whilst police action does not always necessarily follow, it can 

THE ABUSE OF DOMESTIC 
ABUSE LEGISLATION – A 
DANGEROUS WEAPON IN THE 
ARMOURY OF DIVORCE?

Danielle Reece-
Greenhalgh 
Associate

1   Attorney General’s Office; Outcome of Unduly 
Lenient Sentence Referrals (Statistical Data Set as at 
17 September 2019). Available at https://www.gov.
uk/government/statistical-data-sets/outcome-of-
unduly-lenient-sentence-referrals

2   https://assets.publishing.service.gov.uk/
government/uploads/system/uploads/attachment_
data/file/482528/Controlling_or_coercive_
behaviour_-_statutory_guidance.pdf

The proposed list of additional offences under the ULS scheme includes the relatively new 
offence of engaging in controlling and coercive behaviour in an intimate or family relationship, 
contrary to s.76 Serious Crime Act 2015. 

TO ESTABLISH A CASE AGAINST THE DEFENDANT (A) UNDER S.76, 
THE PROSECUTION MUST PROVE FOUR ELEMENTS:

That A repeatedly 
or continuously 
engaged in 
behaviour towards 
another person 
(B) that was 
controlling or 
coercive;

At the time of the 
behaviour, A and 
B were personally 
connected;

The behaviour had 
a serious effect on 
B; and

A knew or ought 
to have known 
that the behaviour 
would have a 
serious effect on B. 

1 2 3 4



be extremely difficult when faced with both civil (family) and 
criminal proceedings to determine where a conduct-based 
divorce or financial petition ends and the criminal allegation 
begins. The offence was a ground-breaking step in the 
recognition and punishment of non-violent domestic abuse, 
and undoubtedly operates to protect true victims of the 
offence. However, the vagueness of its drafting and its potential 
applicability to an extraordinarily wide range of situations 
unfortunately make it a useful weapon in the armoury of 
someone seeking the upper hand in family proceedings who has 
not been genuinely controlled or coerced. 

In circumstances where both parties are alleging equally 
bad behaviour against one another, and where family 
proceedings are fractious, a police report may feel like the 
logical next step for an aggrieved party to take. This takes 
on additional appeal when one considers the range of bail 
conditions at the police’s disposal. Standard bail conditions 
imposed at the point of arrest for this offence will include 
non-contact provisions (both in respect of the complainant 
and children or other relatives), as well as exclusion from 
the home or local area. Where a relationship breakdown 
is in the acute stages, these are remedies which may not 
otherwise be immediately available if sought via the family 
courts. Subsequent retraction by the complainant will 
not immediately result in an investigation falling away as 
the legislation and CPS guidance3 is predicated on the 
understanding that, in cases of real domestic abuse, a victim 
will often keep their abuse private and may have been 
pressurised into “dropping the charges”. 

In circumstances where any allegation of criminal wrongdoing 
is made, but crucially within a domestic setting, the justice 
system is mandated to impose objectivity on a febrile 
situation in which both parties will understandably have 
deeply held, but inherently subjective, views as to the rights 
and wrongs of what has taken place. However, in an era of 
ever-damaging cuts to public spending and a significant move 
towards victim-led justice, this independence can sometimes 
appear (particularly to an accused person who maintains his 
or her innocence) to have been abandoned. A single police 

officer is usually asked to take on many roles, including being 
simultaneously responsible for the investigation and disclosure 
of evidence to the defence, as well as becoming the Family 
Liaison Officer who looks after the complainant’s welfare. If 
the matter is charged and proceeds to trial, the officer will 
also be called as a witness for the prosecution. 

As a result of these myriad roles, objectivity can become 
difficult to maintain. Faced with regular complainant contact 
and allegations of an emotionally sensitive nature, this firm 
has experienced situations where officers have appeared 
to assume the role of the complainant’s advocate. This has 
affected the manner in which investigations are carried 
out, from a refusal to gather potentially exculpatory 
evidence from electronic devices or a refusal to speak to 
witnesses likely to be “on the suspect’s side.” Whilst the 
majority of officers do a good job in difficult circumstances, 
the combination of one malicious complaint with one 
overworked or inexperienced officer can have disastrous 
consequences for the suspect.  

If the CPS determines that there is insufficient evidence to 
provide for a realistic prospect of conviction and declines to 
charge, a complainant may exercise his or her right under the 
Victims’ Right to Review scheme to have the matter looked 
at again by a second prosecutor. There is no equivalent 
right afforded to a suspect who is charged. The ability of 
complainants to hold the CPS to account for their failure to 
prosecute has received extra attention in recent weeks with 
legal action being brought against the CPS for a drop in their 
rape conviction rates. According to the End Violence Against 
Women ('EVAW') coalition, a change in internal CPS policy 
has led to legitimate allegations of rape and sexual assault 
being dropped without charge, following the well-publicised 
criticism over disclosure failings. It remains to be seen whether 
the EVAW coalition will prompt a review by the CPS into 
how the evidential threshold in these cases is applied.   

If convicted of controlling and coercive behaviour, the 
complainant’s account of the harm caused by the offence is 
taken into account by the judge when passing sentence, and 3    https://www.cps.gov.uk/legal-guidance/domestic-

abuse-guidelines-prosecutors

"THE OFFENCE WAS A 
GROUND-BREAKING STEP 
IN THE RECOGNITION 
AND PUNISHMENT 
OF NON-VIOLENT 
DOMESTIC ABUSE, 
AND UNDOUBTEDLY 
OPERATES TO PROTECT 
TRUE VICTIMS OF THE 
OFFENCE."
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in some cases can be the difference between a defendant 
being imprisoned or not. And if a complainant ultimately 
feels that his or her ex-partner has not been sufficiently 
punished, under the extended ULS scheme they will soon 
be able to seek an increased sentence from the Court of 
Appeal, via the AG. 

It is only right that complainants should participate and 
have their voices properly heard in the criminal justice 
process. However, it is important that a balance is struck 
between this objective and the preservation of fundamental 
due process guarantees afforded to the accused, in order 
to guard against the possibility of vexatious complaints 
being converted into wrongful charges. After all, if an 
investigation or prosecution of one party to a relationship 
is likely to have a significant impact on concurrent family 
proceedings (particularly division of assets or child contact 
arrangements), it is only right that police and prosecutors 
should remain alive to the possibility of exaggerated or false 
complaints. Appropriate independence should be exercised 
throughout to ensure the safety of convictions and the 
integrity of the process itself. This should include the pursuit 
of all reasonable lines of enquiry, both supportive and 
contradictory to a complainant’s account, and the gathering 
of evidence which is both inculpatory and exculpatory of 
the suspect. 

On a practical level, those instructed on behalf of clients 
experiencing acrimonious family proceedings where the 
other party alleges controlling or coercive behaviour should 
be prepared for the prospect that a police investigation may 
follow. In cases where both parties allege the same sort of 
conduct against each other, there is a danger that the use of 
the criminal justice system becomes an arms race between 
the two sides. Moreover, an individual reported to the 
police for controlling and coercive behaviour is unlikely to be 
viewed as anything other than retaliatory if he or she makes 
the same or similar allegations against the complainant. The 
CPS guidance operates directly against suspects in these 
situations, as the making of counter-allegations against a 
complainant is referred to as typical perpetrator behaviour. 

It can become very difficult for a suspect to retrospectively 
gather evidence which tends to demonstrate that he or she did 
not engage in the type of behaviour alleged, and mere assertion 
will rarely be sufficient. The police cannot always be relied upon 
to actively seek out evidence detrimental to the complainant’s 
case.  Whilst the burden of proof at court is ultimately on the 
prosecution, potential suspects are well advised to seek advice 
on how to preserve their evidential position, both for rebuttal 
of claims made during civil proceedings and in preparation for 
the worst case scenario of complainants turning to the criminal 
law to gain the upper hand.

"WHILST THE BURDEN OF PROOF AT   COURT IS ULTIMATELY ON THE 
PROSECUTION, POTENTIAL SUSPECTS   ARE WELL ADVISED TO SEEK 
ADVICE ON HOW TO PRESERVE THEIR   EVIDENTIAL POSITION..."

CONTROLLING AND COERCIVE BEHAVIOUR

26     THE KNOWLEDGE  OCTOBER ISSUE OCTOBER ISSUE  THE KNOWLEDGE 27



28     THE KNOWLEDGE  OCTOBER ISSUE OCTOBER ISSUE  THE KNOWLEDGE 29

COMPELLED TESTIMONY

USING COMPELLED TESTIMONY AGAINST A CO-DEFENDANT: 

HEARSAY, CONFESSIONS AND 
THE PRIVILEGE AGAINST 
SELF-INCRIMINATION

A, B and C are all charged with insider dealing on the same 
indictment. The FCA cannot adduce A’s interview against A 
because A was compelled. But in the first scenario, does the 
compulsion of A prevent the FCA from adducing A’s interview 
as evidence against B? And in the second scenario, does the 
compulsion of A prevent B from adducing A’s interview as 
evidence in B’s defence? 

The first scenario – can the FCA adduce A’s 
compelled interview against B? 
A cannot be compelled to testify in his own trial as to the 
evidence he gave in his interview.2  The only route open to 
the FCA is to argue that A’s interview is hearsay. Section 
114(1) Criminal Justice Act 2003 ('CJA') creates four gateways 
through which hearsay is rendered admissible, of which only 
section 114(1)(d) is relevant:

“[…] in criminal proceedings a statement not made in oral 
evidence in proceedings is admissible as evidence of any matter 
stated if, but only if, the court is satisfied that it is in the interests 
of justice for it to be admissible.” 

Section 114(2) CJA lists non-exhaustive factors to which a 
judge must have regard in considering whether this “interests 
of justice” test is met, including the probative value of the 
statement, whether other evidence is available on the same 
matter and the importance of the statement in the context of 
the case as a whole. In analysing these factors, the courts have 
repeatedly emphasised that hearsay sought to be admitted 
under section 114(1)(d) requires careful handling.3  

Assume that A’s interview is the principal evidence indicating 
that B knew about A and C’s insider dealing. Assume also that 
A’s interview was not conducted oppressively or in a manner 
which resulted in A’s answers being unreliable (the mere 
fact of the compulsion is not evidence of oppression, since a 
court would hardly conclude that Parliament had mandated 
an oppressive scheme, nor is the mere fact of the compulsion 
necessarily evidence of unreliability, especially as the 
interviewee is warned that he may be prosecuted if he gives 
false or misleading answers). The section 114(2) “interests of 

Andrew Smith 
Partner

1   See https://www.corkerbinning.com/the-use-of-
compelled-testimony-in-criminal-proceedings/ 
which explains why compelled testimony has only 
been admitted against the compelled person in a 
discrete line of road traffic cases. 

2  Section 1 Criminal Evidence Act 1898. 
3   See, for example, R v Y [2008] EWCA 1683 at 62, 

R v Horncastle [2009] UKSC 14 at para 39 and R v 
Sliogeris [2015] EWCA 22 at para 17. 

Introduction
It is a well-established principle of criminal law that compelled 
testimony can only be admitted in evidence against the 
compelled person is extremely limited circumstances.1  Is it 
easier to admit compelled testimony against – or on behalf 
of – a co-defendant tried on the same indictment as the 
compelled person?  

A ATTENDS A COMPELLED INTERVIEW 
WITH THE FCA. B IS A’S BOSS. C IS A’S 
FRIEND. A TELLS THE FCA THAT HE 
PASSED INSIDE INFORMATION TO C 
AND THAT C PLACED TRADES RELYING 
ON THIS INFORMATION. HAVING MADE 
THIS CONFESSION, CONSIDER TWO 
ALTERNATIVE SCENARIOS: 

A tells the FCA that he 
passed the information to 
C on B’s instructions and 
B assisted C in placing 
the trades (“the first 
scenario”). 

A tells the FCA that 
he and C kept B in the 
dark about A and C’s 
communications and the 
trades placed by C (“the 
second scenario”). 

1 2
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justice” factors might therefore seem to point in favour of 
admitting A’s interview as hearsay under section 114(1)(d). 

But what about the prejudicial impact on A? This is not a 
factor listed at section 114(2) CJA, nor has it been addressed 
in case law. Even so, it must be relevant to an analysis of the 
“interests of justice” because, once admitted, A’s interview 
can be used by any party to the trial and is admissible for all 
purposes. Thus the FCA, if it adduced A’s interview against B, 
would be able to adduce it against A, thereby circumventing 
the use immunity which is an essential precondition of a 
compelled interview. Such a result would run contrary to the 
principle of criminal law that compelled testimony cannot 
generally be used in evidence against the compelled person.

In some cases, it may be possible to disentangle the 
statements in a compelled interview which are only 
inculpatory of the compelled defendant from the statements 
which are only inculpatory of the co-defendant, so that the 
latter are admitted but the former are not. On the facts of 
the first case, however, it would be impossible to bifurcate A’s 
interview in this fashion: A’s statement that B instructed him 
to pass inside information to C (which is the statement the 
FCA wants in evidence to incriminate B) is inseparable from 
A’s statement that he passed inside information to C. 

As a result of the prejudicial impact on A, the court would, 
in all likelihood, refuse the FCA’s application to admit A’s 
interview as hearsay, at least as long as A and B remain 
co-defendants on the same indictment. The only solution 
open to the FCA would be to sever the indictment and 
to prosecute A and B in separate trials. Here the case law 
provides some guidance. In R v Y1, the Crown sought the 
admission of a confession to murder made by X who was 
no longer a co-defendant of Y, the appellant, because X had 
pleaded guilty. The court held that X’s confession was highly 
probative of the prosecution’s case and, despite Y’s inability to 
test the confession in cross-examination of X or otherwise, 
it was nonetheless in the interests of justice to admit it under 
section 114(1)(d). 

By analogy, and depending on the precise application of the 

section 114(2) factors, there is a route in the first scenario to 
admitting A’s compelled testimony as hearsay in a trial of B 
and C, but only once A is severed or pleads guilty.

The second scenario – can A’s compelled interview 
be adduced by B in B’s defence? 

When the application to admit A’s interview is made by the 
co-defendant B, rather than a prosecutor, there are two 
routes to admissibility instead of one. 

The first route is through the same section 114 CJA hearsay 
provisions described above. Here, as in the first scenario, 
the “interests of justice” test is likely to thwart B’s application 
as long as A and B remain co-defendants on the same 
indictment. 

But the second route – section 76A Police and Criminal 
Evidence Act 1984 ('PACE') – may well prove more fruitful. 
Section 76A PACE was brought into force following the 
SFO Wickes prosecution in the early 2000s, after Parliament 
resolved that the trial judge had been right to hold that the 
use immunity created by the then section 2(8) Criminal 
Justice Act 1987 (which governs compelled interviews 
conducted by the SFO) applied only to evidence adduced by 
the prosecution, and did not create a blanket prohibition on 
one defendant adducing the transcript of a co-defendant’s 
compelled interview. 

S76A PACE provides as follows: 
“(1)  In any proceedings a confession made by an accused person 

may be given in evidence for another person charged in the 
same proceedings (a co-accused) in so far as it is relevant to 
any matter in issue in the proceedings and is not excluded by 
the court in pursuance of this section. 

(2)   If, in any proceedings where a co-accused proposes to give 
in evidence a confession made by an accused person, it is 
represented to the court that the confession was or may have 
been obtained- 

(a) by oppression of the person who made it; or 

(b)  in consequence of anything said or done which was likely, in 

COMPELLED TESTIMONY

"IS IT EASIER TO ADMIT 
COMPELLED TESTIMONY 
AGAINST – OR ON BEHALF 
OF – A CO-DEFENDANT 
TRIED ON THE SAME 
INDICTMENT AS THE 
COMPELLED PERSON?"  

1    [2008] EWCA 1683
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the circumstances existing at the time, to render unreliable 
any confession which might be made by him in consequence 
thereof, the court shall not allow the confession to be given in 
evidence for the co-accused....”

From B’s perspective, section 76A PACE is an easier route to 
admissibility compared to section 114 CJA because A cannot 
argue that the prejudice he would face if his testimony was 
admitted under section 76A PACE is such that the “interests 
of justice” should dictate its exclusion. Instead A could make 
three arguments to seek the exclusion of all or parts of his 
interview. 

First, A could argue that the circumstances in section 
76A(2) PACE apply, i.e. the compelled interview was 
obtained by oppression or is otherwise unreliable. For the 
reasons given above, however, this argument is unlikely to 
succeed; compulsion is not itself evidence of oppression or 
unreliability. 

Secondly, A could argue that Parliament did not intend 
section 76A PACE to apply to compelled interviews, which 
should never be admitted in criminal proceedings where the 
compelled person is a defendant because to do so would 
circumvent the use immunity afforded to A. In response, B 
could argue that the Financial Services and Markets Act 2000 
('FSMA'), the statute which obliged A to answer the FCA’s 
questions, contains no restriction on what use may be made 
of A’s answers by B: section 174(2) FSMA only prevents 
a prosecutor, not a co-defendant, adducing evidence – or 
asking questions – about a defendant’s compelled testimony. 
Indeed, no equivalent statute which vests an investigative 
agency with compulsory interview powers provides that 
a defendant is inhibited from adducing a co-defendant’s 
compelled testimony. Had Parliament intended that 
compelled interviews should never be used in criminal trials, 
this could have been written clearly into the relevant statutes 
when they were redrafted following Saunders v United 
Kingdom2, which rebalanced the powers between the state 
and the defence in respect of the use to which compelled 
testimony could be put.   

Thirdly, A could argue that his testimony should only be 
admitted to the extent that it constitutes a confession made 
by A, as required by section 76A(1) PACE. Section 82 PACE 
defines a confession as including “any statement wholly or 
partly adverse to the person who made it, whether made to 
a person in authority or not and whether made in words or 
otherwise.” During his interview, A made such a confession 
when he admitted that he passed inside information to 
C. Whilst it may be useful for B to have this confession in 
evidence (insofar as A’s confession does not mention B), 
what B really wants in evidence is A’s statement that he 
and C kept B in the dark. This latter statement is plainly 
exculpatory of B. But is it also inculpatory of A, in the sense 
of being “wholly or partly adverse” to A as per section 82 
PACE? 

A judge is likely to adopt a strict approach to section 82 
PACE. Unless the confessions made by A in his interview 
are inextricably linked to other statements which are 
exculpatory of B, these other statements will not be 
admitted. Extracting only the confessions, and refusing 
to admit any other material from the same source, was 
the approach adopted in R v Sliogeris3. A similarly strict 
approach would probably permit B, under section 76A 
PACE, to adduce A’s confession that he passed inside 
information to C, but may well thwart B’s attempt to 
admit A’s statement that B was kept in the dark. This is 
because the former statement (which is a confession) can be 
separated from the latter (which is not). 

In summary, in the second scenario, notwithstanding that 
A confessed under compulsion, B would be entitled under 
section 76A PACE to adduce A’s confession in B’s defence, 
potentially damaging A’s defence. This is a useful reminder 
that the privilege against self-incrimination has never been 
regarded as absolute, and that the use immunity granted as a 
quid pro quo for the compulsion of the interview applies only 
to the subsequent use of such interview by a prosecutor, not 
a co-defendant. Compelled testimony can, in these carefully 
prescribed circumstances, return to damage the compelled 
person at trial. 

COMPELLED TESTIMONY

"THIS IS A USEFUL 
REMINDER THAT THE 
PRIVILEGE AGAINST 
SELF-INCRIMINATION HAS 
NEVER BEEN REGARDED 
AS ABSOLUTE, AND THAT 
THE USE IMMUNITY 
GRANTED AS A QUID 
PRO QUO FOR THE 
COMPULSION OF THE 
INTERVIEW APPLIES ONLY 
TO THE SUBSEQUENT USE 
OF SUCH INTERVIEW BY A 
PROSECUTOR, NOT A CO-
DEFENDANT." 

2     [1997] 23 EHRR 313 3    [2015] EWCA 22
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JUSTICE is an all-party law reform and 
human rights organisation working to 
strengthen the justice system in the 
United Kingdom, whether administrative, 
civil or criminal. It has a long history of 
using Working Parties drawn from its 
membership to effect systemic changes 
within the legal system. 

Given the significant demand on resources in recent years, 
as a result of both an increase in ‘non-recent’ sexual 
abuse cases and the exponential expansion of digital 
communications requiring specialist forensic investigation, 
JUSTICE’s most recent Working Party focussed on 
Prosecuting Sexual Offences. Corker Binning were 
proud to be JUSTICE’s supporting firm and three of our 
solicitors, Nick Barnard, Danielle Reece-Greenhalgh and 
Anna Rothwell, all of whom have extensive experience of 
defending those alleged to have committed sexual offences, 
were members of the Working Party. 

The Working Party’s report was launched at Corker Binning 
in June 2019 and made 57 wide ranging recommendations, 
aimed at preventing sexual offences from occurring in the 
first place, reducing the risk of reoffending, and improving 
witness evidence and the efficiency of the legal process.

Inevitably, given the contentious subject matter, press 
attention following the launch focused on one particular 
proposal, which would introduce a new ‘conditional 
diversion scheme’ in respect of first-time offenders found 
in possession of indecent images of children. While nothing 
should belittle the seriousness of such offending, the 
majority of those convicted of these offences at present 
receive suspended sentences or community penalties. 
Studies show that being caught and appreciating why what 
they have done is so very wrong is key for such offenders; a 
conditional diversion scheme with a mandatory structured 
awareness programme would help ease the burden on the 
criminal justice system while effectively tackling the risk of 
reoffending and reducing the current high risk of suicide. 

It is vital to acknowledge that the conditional diversion 
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scheme was only one of the report’s 57 important 
recommendations. As acknowledged by a senior police 
officer quoted in the report, it is plain that as a society we 
cannot ‘arrest our way out of the problem’. The Working 
Party therefore concluded that more focus is needed on 
preventing sexual offences from being committed in the first 
place. As well as improved sexual education in schools and a 
national campaign that teaches about coercion, an example 
of a key prevention recommendation is a requirement that 
internet companies be required to report to Companies 
House on their strategy to prevent sexual offences taking 
place on their platforms. Failure to file such a statement, or 
filing a false statement, should result in criminal liability for 
directors and companies. This approach builds upon that 
which has already been proposed by the Government in 
their recent Online Harms White Paper and is similar to the 
obligations in the Companies Act 2006 on corporate social 
responsibility.

Prosecuting Sexual Offences also recognises that there 
have been major improvements in recent years in the way 
sexual offences have been prosecuted. However, as noted 

"THE WORKING PARTY’S 
REPORT MADE 57 WIDE 
RANGING RECOMMENDATIONS, 
AIMED AT PREVENTING SEXUAL 
OFFENCES FROM OCCURRING IN 
THE FIRST PLACE, REDUCING 
THE RISK OF REOFFENDING, 
AND IMPROVING WITNESS 
EVIDENCE AND THE EFFICIENCY 
OF THE LEGAL PROCESS."

"THERE IS STILL MUCH 
MORE TO BE DONE." 
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"DISCLOSURE OF 
EVIDENCE IN CRIMINAL 
PROSECUTIONS, 
PARTICULARLY 
IN RELATION TO 
SMARTPHONE EVIDENCE, 
HAS BEEN A SIGNIFICANT 
TOPIC IN 2019."

by the former DPP Alison Saunders, who gave the keynote 
address at the launch, there is still much more to be done. A 
significant number of the recommendations aim to improve 
the witness’s experience of giving evidence and of the trial 
process itself.  For example, the report urges greater focus 
on the need for Grounds Rules Hearings, which assess the 
needs of complainants in giving evidence. Furthermore, that 
‘Section 28’ pre-recorded cross-examination of complainants 
should be made available as soon as possible for all sexual 
offence prosecutions. 

Disclosure of evidence in criminal prosecutions, particularly 
in relation to smartphone evidence, has been a significant 
topic in 2019. Prosecuting Sexual Offences considers 
that the new nationally applicable consent form is an 
improvement; however, it should be further refined to detail 
the specific categories of information that investigators 
require, explain the relevance of this information to the 
investigation and provide a reasonable date for return of 
the device to the complainant. In addition, the warning that 
should a complainant refuse to hand over their device to 
the police that it may not be possible for the investigation 
or prosecution to continue caused the Working Party 
concern. It is recommended that the CPS should only be 
able to refuse to consider to charge if the evidence held 
on the phone is determined to be integral to the decision, 
following a hearing at which the complainant can state their 
reasons against disclosure. Anything approaching a blanket 
policy of refusing to investigate further may both deprive 
complainants of access to justice and dissuade individuals 
from reporting crimes for fear of being disbelieved.

Corker Binning hopes that the recommendations contained 
in this report go some way to opening up the debate about 
a sensible and mature approach to reform and eventually 
result in the more effective and just prosecution of sexual 
offences for the sake of both complainants and defendants.

The full report can be found at https://justice.org.uk/
our-work/criminal-justice-system/prosecuting-sexual-
offences/
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