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Welcome to this 
February 2021 edition of 
The Knowledge
In this edition, Jessica Parker asks whether misconduct 
in public office could be used to prosecute UK public 
officials in light of the findings of the National Audit 
Office into procurement decisions for pandemic-related 
supplies. Edward Grange then brings us up to date 
with the latest chapters in the unfolding saga of UK-US 
extradition relations, including Julian Assange, Anne 
Sacoolas and Mike Lynch. Anna Rothwell and I write 
about compelled interviews, and the circumstances in 
which the interviewee is lawfully entitled to say: “I am 
not answering that question.” Claire Cross and Maia 
Cohen-Lask consider the recent GameStop scandal and 
argue that the Financial Conduct Authority may not have 
the criminal or regulatory tools at its disposal to take 
enforcement action. Finally, David Corker examines the 
draft indictments in a number of deferred prosecution 
agreements and asks whether the judiciary are scrutinising 
them in as much detail as they should.

We hope that you, your colleagues and your loved ones 
are staying healthy during this latest lockdown, and 
we look forward to seeing you – on Zoom or (fingers 
crossed) in person – before too long. Happy reading!
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Introduction 
Across the globe, political responses to the pandemic are 
under intense scrutiny.  Presidents and Prime Ministers face 
criticism either for permitting coronavirus to run riot or for 
crippling their economies in an effort to quell the spread. 
To address these criticisms, Boris Johnson has committed 
to a public inquiry in the UK after the pandemic has abated. 
Outside the UK, however, the clamour to examine political 
decision-making has already led to numerous criminal 
investigations. 

This article examines whether, in addition to a public inquiry, 
the criminal law might have a role to play as part of this 
country’s day of reckoning with coronavirus. In particular, 
would UK law enforcement be able to prosecute the offence 
of misconduct of public office in relation to the procurement 
of supplies during the pandemic?   

Overseas criminal investigations are already 
underway

Our nearest neighbour, France, has already opened a 
number of investigations relating to the pandemic. One 
criminal investigation opened in June 2020 and led by 
Paris’s public prosecutor, Remy Heitz, is examining 

whether France’s response to the crisis resulted in the 
commission of offences including involuntary manslaughter 
and injury, endangering lives and the willful refusal to fight 
a disaster. Another investigation is led by the general 
prosecutor, François Molins, under the auspices of an 
administrative tribunal, the Court of Justice of the Republic, 
which was established in 1993 to handle cases of alleged 
ministerial misconduct. In a moment of striking drama in 
October last year, French police raided the homes and offices 
of France’s health minister, director of public health and 
former Prime Minister.

There are also numerous active investigations in the US, one 
of which has already concluded. On 30 December 2020, the 
Attorney General of Michigan released a report outlining 
the findings of a criminal investigation into allegations that 
the Department of Health and Human Services unlawfully 
directed the procurement of a contract for COVID-19 
contact tracing to an alleged political ally.1 The report analysed 
the US version of misconduct in public office and found 
there was insufficient evidence to prove “probable cause of 
misfeasance, malfeasance or nonfeasance”. 

Procurement criticisms in the UK 
With the grim news that the UK leads the charts in deaths 
per capita, politicians and other public officials in the UK have 
been heavily criticised for their handling of the pandemic. The 
timing of lockdown, the roll-out of testing, the efficacy of the 
test and trace app and the preparedness of the health service 
for a pandemic have all come under fire. This article focuses 
on one specific criticism: the legitimacy of the procurement 
processes by which large numbers of valuable pandemic-
related contracts were awarded to individuals with apparent 
connections to the Government.   

Procurement during the pandemic has been examined by the 
National Audit Office (‘NAO’), which published a report in 
November 2020 in response to concerns raised about “the 
transparency of contracts being awarded during the pandemic, 
potential bias or conflicts of interest in the procurement process, and 
that some contracts may have been given to unsuitable suppliers”.2 

PROCUREMENT DURING THE 
PANDEMIC: IS THERE A CASE 
FOR PROSECUTING UK PUBLIC 
OFFICIALS FOR MISCONDUCT 
IN PUBLIC OFFICE?

COVID PROCUREMENT AND MISCONDUCT IN PUBLIC OFFICE

Jessica Parker 
Partner

OUTSIDE THE UK, 
HOWEVER, THE CLAMOUR 
TO EXAMINE POLITICAL 
DECISION-MAKING 
HAS ALREADY LED TO 
NUMEROUS CRIMINAL 
INVESTIGATIONS

1   https://www.michigan.gov/documents/ag/Report.
In.re.Contact.Tracing_711555_7.pdf

2   https://www.nao.org.uk/wp-content/
uploads/2020/11/Investigation-into-government-
procurement-during-the-COVID-19-pandemic.pdf

https://www.michigan.gov/documents/ag/Report.In.re.Contact.Tracing_711555_7.pdf
https://www.nao.org.uk/wp-content/uploads/2020/11/Investigation-into-government-procurement-during-the-COVID-19-pandemic.pdf


6 THE KNOWLEDGE  FEBRUARY ISSUE FEBRUARY ISSUE  THE KNOWLEDGE 7

that a person involved in awarding a pandemic-related contract 
was promised, or received, a financial or other advantage, as 
required by Section 1 of the Bribery Act 2010. There is no 
basis to believe that such evidence is available.

If an investigation into bribery seems unlikely, would an 
investigation into misconduct in public office stand a better 
chance of success? 

What is misconduct in public office? 
The offence of misconduct in public office is a common law 
offence that can be traced back to similar offences in the 
12th century.3  It was rarely prosecuted until the 2000s when 
a resurgence in popularity led to an average of around 80 new 
cases per year from 2006 onwards. It is a challenging offence 
to define and has been the subject of numerous calls for 
reform, culminating in a project by the Law Commission and 
the publication of its report in December 2020, detailing 
proposals for its abolition and replacement with two new 
offences.4 

The leading authority on the modern offence is Attorney 
General's Reference No 3 of 20035, in which Pill LJ identified 
its four elements as follows: 

1. A public officer acting as such;

2. Wilfully neglects to perform his duty and/or wilfully
misconducts himself;

3. To such a degree as to amount to an abuse of the
public's trust in the office holder; and

4. Without reasonable excuse or justification.

Taking each of these four elements in turn, would there be a 
case for prosecuting the offence in light of the factual findings 
made by the NAO? 

1. “A public officer acting as such”

The first element of the offence involves two separate 
questions; first, is the person in a public office by virtue of 
the position they hold; and secondly, are they acting in that 
capacity when they commit misconduct?  

The NAO was only able to examine a proportion of the 
total contracts awarded by the Government; approximately 
half of the contracts awarded in the first seven months 
of the pandemic have not been disclosed to the public. 
Nonetheless, the NAO made a number of findings that 
supported the concerns raised. Of a total of £18 billion 
contracts, £10.49 billion were awarded without competition. 
There was inadequate documentation both to mitigate the 
risks of procurement without competition and to justify why 
particular suppliers were chosen. In some cases, due diligence 
on providers was conducted only after the contracts had been 
agreed, and in two of those cases, contractors were rated 
amber or red (on a traffic light rating system). 

The most controversial finding was that the team established 
to procure PPE (which accounted for 80% of the PPE 
contracts awarded during the pandemic) processed some 
leads through a ‘high-priority lane’. The ‘high-priority lane’ was 
only available to a small number of PPE suppliers personally 
recommended by government officials, MPs and members of 
the House of Lords. Such leads were examined more quickly 
than others and were 10 times more likely to be awarded 
contracts. The report gives two examples of contracts for 
face masks awarded via the ‘high-priority lane’ where the 
product procured was not in line with the government’s 
published PPE specifications. As a result, the masks could not 
be used for their intended purpose.

The NAO did not identify any evidence of criminal conduct. 
Indeed, such findings would be outside the NAO’s remit. But 
the factual background established by the NAO may give rise 
to suspicions that crimes have been committed. Many will look 
at the criminal investigations overseas and question whether 
those involved in a procurement process in the UK – which 
resulted in huge sums being awarded to untested companies 
and a large number of the subsequent purchases being unfit 
for purpose – should be held to account in the same way. 

The first criminal offence that may spring to mind is bribery. 
Rapidly awarded contracts in medical emergencies are 
always ripe for corruption. However, to establish bribery an 
investigator would have to find strong and credible evidence 

THIS ARTICLE FOCUSES ON 
ONE SPECIFIC CRITICISM: 
THE LEGITIMACY OF 
THE PROCUREMENT 
PROCESSES BY WHICH 
LARGE NUMBERS OF 
VALUABLE PANDEMIC-
RELATED CONTRACTS 
WERE AWARDED TO 
INDIVIDUALS WITH 
APPARENT CONNECTIONS 
TO THE GOVERNMENT

IF AN INVESTIGATION 
INTO BRIBERY SEEMS 
UNLIKELY, WOULD AN 
INVESTIGATION INTO 
MISCONDUCT IN PUBLIC 
OFFICE STAND A BETTER 
CHANCE OF SUCCESS? 

3   The history of misconduct in public office, (Appendix 
A to the Law Commission’s report) 

4   https://s3-eu-west-2.amazonaws.com/lawcom-
prod-storage-11jsxou24uy7q/uploads/2016/01/
apa_history.pdf

5  [2004] EWCA Crim 86

COVID PROCUREMENT AND MISCONDUCT IN PUBLIC OFFICE

https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2016/01/apa_history.pdf
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As regards the first question, the Law Commission concluded 
that one of the key problems with the offence is identifying 
who holds a public office. It might have been easier to identify 
a “public officer acting as such” in the Middle Ages when the 
state’s functions were not as sprawling as they are today. In 
the modern state, however, a public officer is not limited to 
someone employed or paid by the state; private contractors 
now frequently perform state functions delegated to them. 
Faced with this difficulty of interpreting the boundaries of the 
offence, the courts have reached some superficially surprising 
and inconsistent conclusions about who is and who is not in 
public office. For example, a paramedic in an ambulance6 does 
not hold public office, whereas a nurse in a prison does.7 

The second question is whether the person was acting as a 
public officer when they committed the misconduct. This was 
one of the rocks against which the private prosecution of 
Boris Johnson for misconduct in public office crashed. The 
Court held that Mr Johnson was not discharging his duties as 
an MP or as London Mayor when, to adopt the linguistic fig 
leaf deployed by Rafferty LJ and Supperstone J, he “expressed 
a view contentious and widely challenged” about the cost of EU 
membership.8

Proving that the defendant is a “public official acting as such” 
can become particularly tricky in the world of Government 
procurement, where public/private initiatives are common 
and decisions are often delegated through chains of 
subcontractors. Indeed, much about the Government’s 
procurement processes during the pandemic remains opaque. 
However, based on what we do know, there would likely 
be two main categories of defendant. First, the government 
officials, MPs and members of the House of Lords who 
recommended PPE suppliers for the ‘high-priority lane’; 
and secondly, the individuals approving the contracts in the 
Cabinet Office and the “clearance board”, which comprised 
government officials from a number of different departments, 
mainly the Department for Health and Social Care (‘DHSC’). 

Those in the first category might argue that they were not 
discharging the duties of their public office when they made 

their recommendations; they simply held public office at 
the same time as passing on personal suggestions that the 
decision-makers were free either to approve or reject. The 
NAO’s finding that there were no written rules as to how 
the ‘high-priority lane’ should operate adds to the difficulty 
in determining whether they were acting as, and not whilst, a 
public official. 

Those in the second category might fall more easily into 
the definition of a “public official acting as such”. Their 
decisions to award contracts would likely be regarded as the 
discharge of the duties of their public office under the Public 
Contracts Regulations 2015 and the procurement guidelines 
promulgated by the Cabinet Office and DHSC.

2.  “Wilfully neglects to perform his duty and/or wilfully
misconducts himself ”

In AG Ref’s no 3 of 2003 Pill LJ explained what was required 
for the second element of the offence: “deliberately doing 
something which is wrong knowing it to be wrong or with reckless 
indifference as to whether it is wrong or not.” Subsequent cases 
have clarified that it will be necessary to prove an underlying 
breach of the duty the public office holder was obliged to 
discharge. Certain cases have even held that a higher standard 
of intent, namely dishonesty, is required if the misconduct is 
committed in circumstances that involve the acquisition of 
property by theft or fraud. 

In light of this case law, a prosecutor would need to identify 
a breach of one of the duties imposed on the Cabinet Office 
and clearance board government officials by the Public 
Contracts Regulations 20159, e.g. the duty to identify and 
prevent conflicts of interest. On their face, the NAO’s findings 
provide reasonable grounds for suspecting that a number of 
such breaches may have occurred. 

If the evidence suggests that the breach was connected 
to misconduct such as personal gain (unlikely) or was 
attributable to wilful neglect (more likely), this second 
element of the offence would be satisfied. A prosecutor 
would be looking for evidence that a supplier had no prior 

IN THE MODERN STATE, 
HOWEVER, A PUBLIC 
OFFICER IS NOT LIMITED 
TO SOMEONE EMPLOYED 
OR PAID BY THE STATE; 
PRIVATE CONTRACTORS 
NOW FREQUENTLY 
PERFORM STATE 
FUNCTIONS DELEGATED 
TO THEM

 INDEED, THE 
APPARENT FAILURE 
TO APPLY SCRUTINY 
TO ‘HIGH-PRIORITY 
LANE’ CONTRACTS IS 
PARTICULARLY ALARMING 
BECAUSE PERSONAL 
RECOMMENDATIONS 
OF THOSE WHO ARE 
SELF-EVIDENTLY 
WELL-CONNECTED TO 
GOVERNMENT OFFICIALS 
SHOULD LOGICALLY BE 
SCRUTINISED EVEN MORE 
CAREFULLY

6  R v Mitchell 2014 Cr App R 2
7  R v Cosford [2013] EWCA Crim 466 
8  [2019] EWHC 1709 (Admin)

9  https://www.legislation.gov.uk/uksi/2015/102/
contents/made 

COVID PROCUREMENT AND MISCONDUCT IN PUBLIC OFFICE

https://www.legislation.gov.uk/uksi/2015/102/contents/made
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expertise in manufacturing similar equipment; had an easily 
discoverable history of controversy (e.g. allegations or findings 
of criminality or human rights abuses); or had connections to 
the Conservative Party (e.g. staffed by former government 
ministers or family members of current government 
ministers). In other words, the decision to select the supplier 
not only makes no rational sense, but can be explained by an 
improper motive. 

This is why the ‘high-priority lane’ raises questions. The NAO 
report does not affirm that the leads processed by the ‘high-
priority lane’ were ten times more likely to succeed because 
they were of better quality. There is therefore a reasonable 
inference that those leads were more likely to succeed 
because they were not subject to the same scrutiny (as 
evidenced by the commissioning of two contracts of wholly 
unusable facemasks), and that this absence of scrutiny was 
the result of political pressure. Indeed, the apparent failure to 
apply scrutiny to ‘high-priority lane’ contracts is particularly 
alarming because personal recommendations of those who 
are self-evidently well-connected to government officials 
should logically be scrutinised even more carefully.

3.  “To such a degree as to amount to an abuse of the public's
trust in the office holder”

The leading authority on this third element of the offence 
remains the 19th century case of R v Borron10, in which 
Abbot CJ explained “to condemn anyone who had fallen 
into error or made a mistake, belonged only to the law of a 
despotic state”. This is a challenging but important test in 
that it establishes a threshold of seriousness over which the 
conduct must step to reach the criminal standard. Assessing 
seriousness introduces a degree of subjectivity and therefore 
uncertainty. It is an element of the offence that the Law 
Commission described as circular; if a public official has wilfully 
breached a duty, logically will there ever be circumstances in 
which this breach does not amount to an abuse of the public’s 
trust? 

In our scenario, this third element of the offence is particularly 
important because the catastrophic nature of the pandemic 

means the public might reasonably expect that greater care 
should have been taken about the procurement of supplies. 
Whilst a reckless procurement of non-critical goods is 
unlikely to fulfil the test, it could be tempting for a prosecutor 
to regard a decision-maker who is reckless about the 
procurement of lifesaving protective equipment for front-line 
health workers at such a critical time as someone who has 
abused the public’s trust.

The inherently subjective nature of this third element of the 
offence means that a prosecutor should be careful not to 
stretch the offence too widely in the face of public outrage.  A 
case which the public call for may not stand up to scrutiny in 
court. 

4. “Without reasonable excuse or justification”

The fourth and final element of the offence remains 
unexplored in case law and is therefore opaque. In some 
respects, it is easy to confuse or conflate it with the third 
element of the offence: if the circumstances are such as to 
give a defendant a reasonable excuse, how could the office 
holder have abused the public’s trust?  

It is likely that any public office holders investigated for 
misconduct during the pandemic would argue that the 
unprecedented nature and scale of the health emergency 
was a reasonable excuse for prioritising speed over quality – 
and that it is only hindsight that reveals that, in much calmer 
conditions, a different and better supplier could have been 
selected. To counter this line of argument, a prosecutor would 
need to ensure that hindsight is no answer: that no matter 
what pressures they faced, the procurement decisions made 
by government officials cannot be explained other than in 
terms of wilful neglect.

So, could misconduct in public office be prosecuted? 
Answering this question is inevitably a speculative exercise 
based on incomplete information. The NAO and Public 
Accounts Committee might, in future, make even more 
damning findings once the identities of all suppliers, and the 
circumstances in which they were selected, become public. 

10  [1820] 3 B & Ald 432

COVID PROCUREMENT AND MISCONDUCT IN PUBLIC OFFICE
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However, based on what we know from the existing NAO 
report, there are clear warning signs that merit criminal 
investigation. 

Whilst the offence can, like bribery, be committed if the public 
officeholder made a personal gain (financial or otherwise), it 
can also be committed where there is gross neglect, which 
encompasses scenarios such as currying favour for political 
advancement or bending to improper political pressure. In 
non-legal language, wilful cronyism, or nepotism without more 
is sufficient. It is not necessary to prove a corrupt motive. 

The elasticity of the offence of misconduct in public office is 
both its strength and its weakness. An ambitious prosecutor 
could try to stretch the offence to criminalise certain aspects 
of the Government’s pandemic response, but there is no case 
law that suggests the offence can be committed when making 
procurement decisions. The devil will be in the detail – so 
that any charging decision would likely follow a Public Inquiry, 
which will flush out the written and oral evidence of key 
decision-makers.   

Would the Law Commission’s proposal for the 
offence fare better? 
Elasticity and the potential for subjective argument are among 
the reasons why the Law Commission has recommended 
the abolition of the offence of misconduct in public office.  
Not only is a lack of clarity undesirable from a public policy 
perspective, but prosecutors may be tempted to charge 
cases which will not withstand scrutiny. Indeed, the Law 
Commission’s report describes how the ambiguous terms 
of the offence can lead to overreach where “law enforcement 
agencies […] pursue it in new contexts which many consider 
unjust.” Examples given are the prosecution of journalists in 
Operation Elveden (relating to payments to public officials for 
confidential information) and a case involving the misuse of a 
credit card by a police officer. 

The Law Commission has proposed that the common law 
offence is replaced with two new statutory offences. One is 
designed to punish officers charged with a duty of care who 
fail to prevent deaths, such as police or prison officers.  The 

proposed offence is described as follows: “An offence of breach 
of duty in public office, where the public office holder has a specific 
duty to prevent death or serious injury, is aware of that fact, and 
breaches the duty, causing or risking death or serious injury, while 
being at least reckless as to whether that would result.” This 
formula might arguably be relevant to an examination of a 
failure to prevent avoidable deaths in the pandemic, similar to 
the investigation underway by the Paris prosecutor.

The Law Commission’s other proposed offence is more 
apposite to the situation under consideration, a new offence 
of corruption in public office. The proposed offence has the 
following six elements: 

(1)  that the defendant is a public office holder and is
aware of the facts that put them in this role;

(2)  the defendant uses or fails to use his or her public
position or power;

(3)  the conduct in (2) is for the purpose of achieving a
benefit or detriment;

(4)  a reasonable person would consider their conduct
seriously improper;

(5)  the defendant realised that a reasonable person
would regard it as such; and

(6)  the defendant is not able to prove that their conduct
was, in all the circumstances, in the public interest.

It is immediately obvious that the introduction of a corrupt 
motive in this new proposed offence means that something 
more than public outrage at the consequences of the 
misconduct is required. In order to prove the offence in 
a procurement scenario, the prosecutor would have to 
demonstrate that the government official awarding the contract 
did so to achieve a benefit, or to achieve detriment for a 
supplier who was wrongly rejected. The proposed offence 
therefore significantly raises the bar for prosecutors and aligns 
it to existing offences of bribery. It effectively does away with 
those current cases of misconduct in public office committed 
where a defendant breaches a duty through gross neglect 

IN NON-LEGAL 
LANGUAGE, WILFUL 
CRONYISM, OR NEPOTISM 
WITHOUT MORE IS 
SUFFICIENT. IT IS NOT 
NECESSARY TO PROVE A 
CORRUPT MOTIVE

THE LAW COMMISSION 
HAS PROPOSED THAT THE 
COMMON LAW OFFENCE 
IS REPLACED WITH 
TWO NEW STATUTORY 
OFFENCES

COVID PROCUREMENT AND MISCONDUCT IN PUBLIC OFFICE
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unrelated to corruption. Therefore, if adopted, the offence 
would only be committed in much narrower circumstances. 

Another feature of the new offence that may make it harder 
to prosecute is the novel mens rea requirement. There are no 
analogous offences where the mens rea is for the defendant to 
recognise that their conduct would be considered ‘seriously 
improper’. It is curious that the proposal requires that for the 
offence to be committed the defendant recognises the serious 
shortcomings of their conduct, whereas the recent case of 
Ivey v Gent Casinos11 has largely removed the requirement to 
prove the defendant’s subjective understanding of their acts 
from the test for dishonesty. The Supreme Court criticised 
the old Ghosh test for dishonesty because that test had the 
effect that the more a person’s morals do not conform to 
society’s expectations, the less likely he is to be held criminally 
responsible. The same criticism could be levelled against this 
element of the Law Commission’s proposed offence. And it 
again has the effect that the offence could only be committed 
in narrower circumstances. 

It will be some time before the Law Commission’s proposals 
are considered and potentially enacted. Prosecutors 
considering complaints about the Government’s handling 
of the pandemic will do so based on the law as it is now.  
Nonetheless, prosecutors should consider the warnings in 
the Law Commission’s report about the risk of overreach 
when considering charging misconduct in public office. The 
financial crash of 2008 resulted in prosecutions of bankers for 
various types of misconduct in reaction to the circumstances 
created by the crisis. The unusually high number of acquittals 
in those cases suggests that the evidence was not as strong 
as the prosecutors apparently believed – and that public 
anger at figures who can be easily vilified does not translate 
into convictions. It is tempting to look to the criminal law to 
address undoubted failings committed during a crisis which 
has had such horrifying consequences. It is often said that 
the pandemic is unprecedented, but prosecutors must keep 
a cool head and heed the many warnings, both from the 
Law Commission and case law, against testing the offence of 
misconduct in public office in unprecedented territory. 11  [2017] UKSC 67

IT IS TEMPTING TO 
LOOK TO THE CRIMINAL 
LAW TO ADDRESS 
UNDOUBTED FAILINGS 
COMMITTED DURING 
A CRISIS WHICH HAS 
HAD SUCH HORRIFYING 
CONSEQUENCES

COVID PROCUREMENT AND MISCONDUCT IN PUBLIC OFFICE
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UK-US EXTRADITION

Following the discharge of Julian Assange from a US 
extradition request at the beginning of this year, the UK-
US Extradition Treaty remains firmly in the spotlight. This 
month has witnessed the extradition hearing of Autonomy 
co-founder Mike Lynch. The new US President has confirmed 
that the decision not to commence proceedings for the 
extradition of US citizen Anne Sacoolas (accused of killing 
Harry Dunn in a road accident in the UK in August 2019) is 
final. Even before an extradition request had been submitted 
for Ms Sacoolas, the Trump Administration were quoted as 
saying they were ‘very reluctant to allow its citizens to be 
tried abroad’. Boris Johnson in February 2020, in response 
to a question from Jeremy Corbyn as to whether the Prime 
Minister would commit to seeking an equal and balanced 
extradition relationship with the US responded by stating 
“I do think there are elements of the relationship that are 
imbalanced. I certainly think it’s worth looking at”. This 
response could not have come at a better time for Mr Lynch, 
who had just been arrested on the US extradition request. 12 
months on, however, and little has been done to address that 
perceived imbalance.

Mr Lynch is one of the UK’s most prominent and successful 
businessmen, famously described as “Britain’s Bill Gates”. A 
British and Irish citizen who has lived in the UK his whole 

life, he is accused by the US Department of Justice of 
committing fraud (specifically wire fraud and securities 
fraud) relating to Hewlett Packard’s takeover of 
Autonomy PLC – a British company listed on the 
London Stock Exchange of which Mr Lynch was the 
co-founder and CEO. It is alleged that Autonomy’s 
value was artificially inflated before its sale to 

IN THE BALANCE: UK-US 
EXTRADITION TREATY

the Californian tech giant. Lynch is said to have mis-stated 
Autonomy’s revenues, resulting in Hewlett Packard claiming to 
have overpaid by $8.8 billion. 

This allegation is not new; the conduct forming the substance of 
the US Department of Justice (‘DOJ’) indictment (which dates 
back as far as 2011) has already been investigated in the UK by 
the Serious Fraud Office (‘SFO’). They concluded as long ago as 
2015 that there was insufficient evidence to provide a realistic 
prospect of conviction in relation to part of the conduct alleged 
and ceded jurisdiction to the DOJ on the rest. This latter 
decision may appear perverse given the alleged criminality took 
place in the UK, was perpetrated by a UK citizen and related to 
a UK headquartered and listed company. Controversially, the 
UK, unlike a number of other jurisdictions, has no discretion 
to refuse an extradition request based merely on the individual 
being a British citizen. This has led to many accusing the UK of 
“outsourcing” its justice system, particularly to the demands of 
over-zealous US prosecutors. 

Logic dictates that if there is to be a trial of Mr Lynch, 
it should be in the UK. Indeed, Hewlett Packard, the 
complainant in the DOJ’s case, chose to bring civil fraud 
proceedings in London, in what is reportedly the UK’s largest 
ever civil trial. Importantly, judgment has yet to be handed 
down. David Davis MP – a long-time opponent of the US/UK 
Extradition Treaty – has criticised the decision of the DOJ to 
initiate extradition proceedings prior to the civil judgment as 
“extraordinarily inappropriate”. However, even if Mr Lynch 
were to defeat the civil case brought against him, it would 
not result in the withdrawal of the extradition request or 
the US criminal case being discharged for lack of evidence 
(controversially the UK-US Extradition Treaty does not 
impose on the US the requirement to demonstrate a prima 
facie evidential case), although such a decision may well lend 
weight to arguments Mr Lynch will undoubtedly raise before 
the extradition courts that he should be tried in the UK and 
not the US. 

It would seem perverse if Hewlett Packard were unable 
to prove on a balance of probabilities in the High Court in 
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London that fraud had been committed and yet at the same 
time our extradition courts in London allowed the DOJ 
to continue to pursue the case before a US criminal court 
on substantially the same facts (where they would have to 
persuade a jury beyond reasonable doubt).

Unlike Anne Sacoolas, Mr Lynch will not have the benefit of 
having the extradition proceedings halted through political 
intervention, with the UK Home Secretary now only having a 
strictly limited role to play in US extradition proceedings. The 
ministerial powers were removed in 2013, the last year in which 
they were exercised for the benefit of Gary McKinnon by the 
then Home Secretary Theresa May. Instead, it will be left to an 
extradition court alone to determine Mr Lynch’s fate. 

Because Mr Lynch was unable to challenge extradition on 
the basis that there is insufficient evidence to demonstrate 
a prima facie case, the focus of his defence has been on the 
protection offered by the forum bar. The forum bar, brought 
into force in 2013, was intended to provide real protection 
against the extra-territorial, over-zealous overreach of US (and 
other) prosecutors. Over many years prior to its introduction, 
cases had regularly surfaced where the US sought the 
extradition of British nationals accused of crimes where the 
alleged conduct was carried out wholly or substantially in the 
UK; the NatWest Three, Gary McKinnon, Richard O’Dwyer 
and Christopher Tappin to name just a few. For the first five 
years of its existence, the forum bar failed to bite, leaving 
many to opine (myself included) that it was toothless in its 
application and illusory in its effect. 

That all changed in 2018 when the High Court allowed the 
appeal of Lauri Love against his extradition from the UK 
to the US. The Lord Chief Justice ruled that his extradition 
was barred by reason of forum in that it would not be in 
the interests of justice for him to be extradited. Those who 
predicted the case was a one-off due to its unique fact 
pattern (myself again included) did not have to wait long to 
be proven wrong. Later the same year, the forum bar came 
to the rescue of a British former HSBC trader, a decision that 
reportedly caused outrage in the Eastern District of New 
York. Since then, no doubt the US authorities have been 
seeking an opportunity to temper the emerging powers of the 
forum bar and will therefore be hoping that Mr Lynch’s case 
can turn the tide. 

Given the erosion of the Secretary of State’s powers to 
intervene in US extradition cases, there will be many 
opponents of the UK-US Extradition Treaty who will be 
hoping that Mr Lynch resists extradition; a win under the 
forum bar would demonstrate to all that it is sufficiently 
robust to stand up to the continued overreach of US 
jurisdiction. The City will also be keeping a close eye on 
developments amid rising concern that UK centric conduct 
involving the fallout from business deals between US/UK 
companies could result in their senior executives being hauled 
into a criminal court in the US many years later, rather than 
the same matters being investigated by a less aggressive SFO 
and, if appropriate, prosecuted in the relative comfort of 
Southwark Crown Court. 
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COMPELLED INTERVIEWS AND S2

This month’s Supreme Court decision in R (on the 
application of KBR, Inc) v Director of the Serious Fraud 
Office1 – which held that a foreign company cannot be 
compelled pursuant to Section 2(3) of the Criminal Justice 
Act (‘CJA’) to produce documents held overseas – has 
reawakened interest in the compulsory powers of criminal 
law enforcement agencies. We have already written about 
the impact of this judgment on companies (see here) and 
individuals (see here). In our last newsletter, we considered 
when the recipient of such a notice can lawfully withhold 
the documents sought.2 This article considers the related 
issue – which fell outside the Supreme Court’s remit – of 
when a person can lawfully refuse to answer questions in a 
compelled interview. 

Compelled interviews are creatures of statute. The 
SFO Director is empowered by Section 2 of the CJA 
to issue a notice compelling a person to “answer 
questions […] with respect to any matter relevant to 
the investigation”. FCA investigators are empowered 
by section 171 Financial Services and Markets Act 
2000 to issue a notice compelling a person to 

“answer questions […] only so far as the investigator concerned 
reasonably considers the question […] to be relevant to the 
purposes of the investigation”. HMRC, NCA and police 
officers are empowered by section 62 Serious Organised 
Crime and Police Act 2005 to issue a notice compelling 
a person to “answer questions with respect to any matter 
relevant to the investigation”.

The language of these statutes varies slightly but the general 
legal obligation is identical: the interviewee must answer 
the investigator’s questions provided those questions are 
relevant to the investigation. 

An uninformed interviewee might assume that this obligation 
is absolute; that every question without exception must 
be answered. This assumption is unhelpfully (and perhaps 
unsurprisingly) perpetuated by the SFO in the guidance it 
sends to prospective interviewees, which embellishes the 
statutory obligation by asserting that: “section 2 CJA gives 
the SFO power to compel you to answer all questions on any 
matters relevant to the investigation fully and accurately.” 
The SFO’s subsequent warning that any failure to answer 
questions without a reasonable excuse amounts to a 
criminal offence adds further pressure on an interviewee to 
answer all questions without exception. 

In fact, the obligation to answer all questions in a 
compelled interview is not absolute. There are exceptions. 
Understanding the scope of these exceptions – the 
circumstances in which an interviewee acts lawfully in 
refusing to answer a question – is critical for lawyers advising 
corporates and individuals embroiled in criminal investigations. 

To be clear, by “refusing to answer a question”, we are not 
concerned with the interviewee who responds by saying “I 
don’t know” or “I don’t recall”. As long as these answers 
are truthful, the interviewee is discharging their statutory 
obligation. Rather, we are concerned with the interviewee 
who responds by saying “I am not answering that question”. 

We now identify six categories (in ascending order of legal 
interest) in which the compelled interviewee is lawfully 
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that it is unlawful to ask a compelled interviewee to give their 
opinion. The objection is that the interviewee is a witness of 
fact and should therefore only be asked about factual matters 
he or she witnessed; that opinions are the exclusive domain 
of expert witnesses. Indeed, the SFO guidance asserts that 
“the purpose of the interview is to obtain facts concerning the 
matters set out in the notice”. It says nothing about obtaining 
opinions. A defence lawyer who objects to a question 
eliciting an interviewee’s opinion might also try to argue 
that the opinion, if ultimately incorporated into a witness 
statement under Section 9 of the Criminal Justice Act 1967, 
would be inadmissible at trial, and so it will not advance the 
investigator’s case to ask for the opinion now in interview.   

However, it is not quite that simple. The distinction between 
facts and opinions is not one recognised by the statutory 
obligation, which is to answer questions “with respect to any 
matter relevant to the investigation” (in non-FCA interviews) 
or where “the investigator concerned reasonably considers the 
question […] to be relevant to the purposes of the investigation” 
(in FCA interviews). In our view, this language empowers the 
investigator to compel an interviewee’s opinions provided 
those opinions are objectively relevant to the investigation. 
Thus, whilst certain questions seeking opinions will be 
plainly irrelevant (“do you prefer dogs or cats?”), other such 
questions may well be objectively relevant (“did you think 
the company’s CEO was telling the truth about X?”). This is 
particularly so if the opinion elicited (e.g. whether the CEO 
was being truthful about X) is relevant to explaining why the 
witness did certain acts or said certain things at the time (e.g. 
the interviewee sent an email asking for the CEO’s statement 
about X to be independently verified). Objectively relevant 
opinions are fair game in a compelled interview. 

The practical challenge lies in policing opinion-based questions, 
which will inevitably involve varying degrees of relevance. It 
is all too easy for an investigator to assert that they (unlike 
the interviewee or the defence lawyer) are the sole guardians 
of relevance because they approach matters from the 
holistic perspective of seeing the many moving parts of the 
investigation – and by implication all lines of enquiry relevant 

COMPELLED INTERVIEWS AND S2

entitled to say: “I am not answering that question.”

First, an interviewee is not obliged to answer a question that 
is demonstrably and objectively irrelevant to the investigation. 
The objection should be justified on the record by reference 
to the compulsory notice outlining the scope of the 
investigation.

Secondly, there are (admittedly unusual) circumstances 
that mean it would be unfair or oppressive to expect the 
interviewee to answer a question accurately. For example, 
the question may be hopelessly incoherent, the question may 
be repetitious of previous questions, or the question may be 
based on a document the interviewee has not read and the 
investigator is unwilling to provide. Again, the interviewee or 
defence lawyer should justify the refusal to answer on the 
record. 

These first two categories are relatively banal. But things 
become a bit more interesting with the third category. An 
interviewee can lawfully refuse to answer questions if he or 
she is overseas because being overseas means the SFO cannot 
validly serve the section 2 notice upon him or her. In other 
words, the notice has no extraterritorial effect. As long as 
the prospective interviewee remains overseas, he or she can 
never be interviewed compulsorily in England. 

The fourth category is a bit more interesting again. A 
compelled interviewee is not obliged to answer questions 
where to do so would waive LPP (except where the crime/
fraud exception applies). In practice, applying this principle is 
not always straightforward: for instance, the interviewee may 
be asked questions the answers to which are protected by 
the legal privilege of a third party, such as the interviewee’s 
employer, and which the interviewee is not authorised to 
waive. It is therefore often necessary to obtain confirmation 
from any relevant third party, in advance of the interview, 
whether it has waived privilege in respect of the criminal 
investigation, and if so whether the waiver is full or partial. 

The fifth category is where matters become genuinely 
interesting (at least for lawyers). It is sometimes suggested 
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to it. But an investigator should not be given carte blanche. 
Depending on the circumstances, it may be appropriate 
to push back and ask why certain opinions are relevant or 
prepare the interviewee carefully by testing the boundaries 
of what he or she can honestly give opinions about, and with 
what qualifications. The interviewee should never be bullied 
by the compulsion to express opinions where he or she is 
plainly deprived of the relevant facts. Sometimes the most 
truthful answer is: “I don’t know enough to give an opinion 
about that.”        

The sixth and final category is by far the most interesting. 
All of the relevant statutes provide that the interviewee 
can lawfully refuse to answer a question if he or she has a 
“reasonable excuse”, but none of them define what reasonable 
excuse means. Case law – nearly all of which concerns the 
SFO’s power under Section 2 of the CJA – assists in clarifying 
its parameters.  

In Re Arrows Ltd3, the issue was whether liquidators 
served with a Section 2 CJA notice were obliged to disclose 
documents obtained in the course of their statutory activities. 
Noting that Section 3(3) CJA provides that no statutory 
obligation of secrecy (save for one imposed by the Taxes 
Management Act 1970) prevents information being provided 
to the SFO pursuant to a section 2 CJA notice, the court 
concluded that the scope of “reasonable excuse” must 
encompass additional public interests justifying non-disclosure: 

“When one considers the various heads of policy, 
such as national security, diplomatic relations and 
the administration of central government, which 
have been held to justify non-disclosure even for the 
purposes of justice, I find it impossible to suppose 
that the only public interest which Parliament 
thought capable of taking precedence over the 
investigation of fraud was the efficient collection of 
the revenue […] a "reasonable excuse" in section 
2(13) must include any case in which a person is 
required or entitled under some other rule of law to 
withhold the information.4

These conclusions were expressly approved by the House of 
Lords in Hamilton and Others v Naviede5 in response to a 
submission by the SFO that Section of the 2 CJA overrides 
public interest immunity as well as common law and statutory 
duties of confidence.6 The Court of Appeal in Omega Group 
Holdings Ltd v Kozeny7 went further, and held that a defence 
of reasonable excuse may be found in considerations of the 
public interest that go wider than the trilogy of examples in 
Re Arrows, i.e. national security, diplomatic relations and the 
administration of central government.8 The court did not spell 
out what additional examples of the “public interest” it had in 
mind, but it cautioned that a court should be alert to whether 
there was a “special reason for fearing injustice” if a person was 
compelled to comply with a section 2 CJA notice.9  

In our experience, the most common reason for fearing 
injustice in a compelled interview is the risk that it triggers 
a prosecution overseas. Indeed, in Re Arrows, the court 
referred fleetingly to the risk of overseas prosecution in order 
to dismiss it, noting that complying with the section 2 CJA 
notice in that case had no bearing on the “liberty of the subject, 
which is seldom outweighed by any other considerations of the 
public interest”.10 The implication is clear: if answering certain 
questions in a compelled interview means the interviewee 
will lose his or her liberty in foreign criminal proceedings, 
this injustice will usually prevail over the public interest in the 
investigation of a domestic crime. 

To explore this point in more detail, we must leave behind 
the case law concerning Section 2 of the CJA and turn to 
the case law concerning self-incrimination under foreign law. 
In Brannigan v Davison11, the plaintiffs were required by a 
New Zealand commission of inquiry to answer questions 
about transactions which took place in the Cook Islands. To 
do so would inevitably involve the commission of offences 
under banking secrecy laws of the Cook Islands. Equally, to 
refuse to answer the questions without “sufficient cause” 
was an offence under New Zealand law and could result in 
imprisonment if there was no “just excuse” for the refusal.12 

The Privy Council reasoned that if the mere threat of foreign 3  [1992] Ch 545
4  See p.552 of the report.
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5  [1995] 2 A.C. 75
6  See p. 100 of the report.
7  [2005] 1 W.L.R. 104
8  See p.116 of the report. 
9  See p.117 of the report.
10  See p.554 of the report.
11  [1997] A.C. 238
12  See p.246 E-H of the judgment. 
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prosecution could allow a witness to refuse to answer 
questions, this would effectively establish the primacy of 
foreign law over that of the domestic state, which could 
not be right.13 But the opposite conclusion was equally 
unattractive: 

“If the unqualified application of the privilege to 
foreign law is unsatisfactory, so also is the opposite 
extreme. The opposite extreme is that the prospect 
of prosecution under a foreign law is neither here 
nor there. Since the privilege does not apply to 
prosecution under foreign law, the witness must 
always answer a relevant question in the domestic 
proceedings, regardless of the nature of the crime 
under the foreign law and regardless of the likely 
practical consequences for the witness under that 
law […] This important question need not be 
answered in the present case, and their Lordships 
consider it better to leave the answer to be supplied 
on another occasion. The reason why the question 
need not be answered is that in the present 
case the statutory "sufficient cause" and "just 
excuse" exceptions provide ample scope for all the 
circumstances to be taken into account. Inherent 
in these two expressions, which are synonymous 
in this context, is the concept of weighing all the 
consequences of the refusal to give evidence: the 
adverse consequences to the inquiry if the questions 
are not answered, and the adverse consequences to 
the witness if he is compelled to answer.14 

Their Lordships went on to describe the risk that the plaintiffs 
would be extradited from New Zealand to the Cook Islands 
if they answered questions under compulsion as “fanciful”.15  
In other words, the actual jeopardy of prosecution was 
non-existent, and so no balancing of the competing adverse 
consequences was required.  

To summarise: a compelled interviewee has a reasonable 
excuse not to answer a question if he or she can demonstrate 
that giving the answer would engage policy grounds justifying 

non-disclosure. These policy grounds are not closed and may 
extend to circumstances in which answering the question 
would give rise to special reasons for fearing injustice. The risk 
of foreign prosecution may, depending on the circumstances, 
constitute a special reason for fearing injustice. The similarity 
between the New Zealand statutory provisions (“sufficient 
cause” and “just excuse”) in Brannigan and the “reasonable 
excuse” defence in the relevant English statutes indicates 
that “reasonable excuse” must be capable, in the right case, 
of extending to the risk of foreign prosecution. Any other 
conclusion would lead to precisely the harsh results which the 
Privy Council in Brannigan was at pains to avoid.

Whether a particular interviewee is able to lawfully assert the 
reasonable excuse defence in these circumstances – trapped 
between the domestic obligation to answer a question and 
the jeopardy of foreign prosecution – depends on balancing 
both sets of adverse consequences. Is the foreign prosecutor 
likely to open a criminal investigation and take steps to 
extradite the interviewee? Is the foreign offence punishable by 
imprisonment? What is the likelihood of a custodial sentence 
being imposed?  

In practice, these questions must be explored in advance 
of the interview date and a pragmatic solution reached to 
mitigate the risks. The foreign prosecutor could be asked 
to give an undertaking that the interviewee will not be 
prosecuted if he or she answers the questions in England. If 
that fails, the English prosecutor could be asked to give an 
undertaking that it will refrain from asking questions that 
require the interviewee to breach foreign law, or alternatively 
an undertaking that it will not take steps to prosecute the 
interviewee if he or she refuses to answer those questions. If 
neither prosecutor gives way, leaving the interviewee in actual 
jeopardy of losing their liberty, the reasonable excuse defence, 
whilst untested, in our view, stretches just wide enough to 
justify a refusal to answer questions.  

TO SUMMARISE: A 
COMPELLED INTERVIEWEE 
HAS A REASONABLE 
EXCUSE NOT TO ANSWER 
A QUESTION IF HE OR SHE 
CAN DEMONSTRATE THAT 
GIVING THE ANSWER 
WOULD ENGAGE POLICY 
GROUNDS JUSTIFYING 
NON-DISCLOSURE

IF NEITHER PROSECUTOR 
GIVES WAY, LEAVING 
THE INTERVIEWEE IN 
ACTUAL JEOPARDY OF 
LOSING THEIR LIBERTY, 
THE REASONABLE EXCUSE 
DEFENCE, WHILST 
UNTESTED, IN OUR VIEW, 
STRETCHES JUST WIDE 
ENOUGH TO JUSTIFY A 
REFUSAL TO ANSWER 
QUESTIONS

13  See p.249 of the report.
14  See p.251 B-D of the report.
15  See p.253 F-G of the judgment.
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MARKET ABUSE

The financial news headlines at the start of 2021 have 
been dominated with this year’s very own David and 
Goliath story – GameStop. 

For those who may have missed the flurry of press reporting, 
Melvin Capital, a $13 billion hedge fund, was left with more 
than just a bloody nose after a group of Reddit users on a 
message board called WallStreetBets banded together and 
took revenge on large hedge funds that had taken out hefty 
short positions in GameStop, an ailing video game retail chain. 
Galvanising each other, these amateur investors made mass 
purchases of GameStop shares, drastically pushing up the 
price and causing colossal losses to those with large short 
positions, including Melvin Capital, who was forced to seek a 
rescue package. Buoyed by this (at least temporary) success, 
the phenomenon began to spread, with other heavily shorted 
companies across the globe targeted by Reddit-inspired 
individual investors with the single-minded aim of bringing 
down hedge funds. 

In the wake of this action, institutional investors have 
complained that WallStreetBets participants appeared to be 
getting away with making claims and inciting others in a way 
that would not be tolerated if carried out by City or Wall 
Street traders.  Questions were raised about the legality of 
amateur investors banding together and using social media 
to inflate stock prices. The US Securities and Exchange 

Commission (‘SEC’) announced in a lengthy statement that 
it was working to “identify and pursue wrongdoing”, making 
reference to abusive and manipulative trading activity. 
Shortly thereafter the Financial Conduct Authority 
(‘FCA’) stepped in and issued their own (comparatively 
anodyne) statement, the relevant part being: “Firms and 
individuals should also ensure they are familiar with, and 

abiding by, all regulations including the market abuse and short 
selling regimes in the jurisdiction they are trading in.”

It is interesting that this statement implies that, in deciding 
whether to intervene, the FCA will be looking at both 
sides of the market and that accordingly both amateur 
and professional investors may find their actions under 
scrutiny. However, while both regulators are clearly trying to 
understand exactly what has happened and how, the FCA’s 
statement is notable for its complete lack of detail as to 
what either side of the market may have done wrong. That 
is because, in seeking to sanction either David or Goliath, 
there are a plethora of potential obstacles the FCA would 
have to overcome.  

Market Abuse 
The first, and perhaps most obvious, potential ground on 
which the FCA could bring action would be breaches of the 
Market Abuse Regulation (‘MAR’)1. MAR specifically prohibits 
three main forms of market abuse: insider dealing, unlawful 
disclosure and market manipulation. It is the last of these, 
covered by Article 12 of MAR, that will be of most interest to 
the FCA in these circumstances. 

Article 12 defines four activities as market manipulation. Two 
of these are relevant for present purposes. Article 12(1)
(a) prohibits entering a trade which gives, or is likely to give, 
false or misleading signals as to the supply of, the demand 
for, or the price of, a financial instrument (unless the person 
establishes that such a transaction has been carried out for 
legitimate reasons and conforms with an accepted market 
practice). Article 12(1)(c) prohibits the dissemination of 
information (including rumours) by any means which gives, 
or is likely to give, false or misleading signals as to the supply 
of, the demand for, or the price of, a financial instrument, or 
is likely to secure the price at an abnormal or artificial level, 
where the person who made the dissemination knew or 
ought to have known that the information was misleading.

Both types of market manipulation rely on the concept 
of misleading signals. Here arises the first obstacle for 
the FCA. The introduction to MAR makes clear that 

GAMESTOP: DAVID, GOLIATH 
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1   https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:32014R0596&from=EN 
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the reason for outlawing market manipulation is because 
it “prevents full and proper market transparency” (paragraph 
7). These provisions, with their focus on misleading signals, 
were therefore designed to deal with (a) those giving patently 
false signals to the market, such as spoofers, who indicate 
to the market that they are intending to buy or sell a share 
(thereby moving the price in a certain direction) when their 
true intention is to do the opposite, and (b) commentators 
deliberately propagating false information in order to cause 
people to invest, believing they will make money as a result. 
This situation is different. The purchases of GameStop shares 
were legitimate transactions, representing the demand of 
a large group of individuals. The information shared on the 
message boards was not designed to mislead anyone about 
the financial health of GameStop. In short, the regulations 
were plainly never written to punish the trader whose 
underlying motive is either to damage the standing of a short-
seller, or to undermine the whole edifice of the system within 
which stocks are traded. Their actions do not neatly fall within 
what is envisaged by Article 12 of MAR.

That said, this group of traders is not a homogeneous group. 
Whilst many are buying stock hoping only to give hedge 
funds a bloody nose, there will undoubtedly be some in the 
crowd who are acting in bad faith. Indeed, there may well 
be individuals contributing to Reddit discussions encouraging 
and claiming to participate in the mass purchase, who are 
themselves taking short positions, waiting for the likely fall in 
the price of GameStop stock once the buying frenzy stops. 
Their liability for contravening MAR may be more clear-cut. 

But this is where the FCA would face the second obstacle 
– proof of intention. Posts on message boards are under
anonymous usernames, and tracing individuals who said one
thing and then acted differently would be extremely difficult.

There are also obstacles of both policy and politics for the 
FCA to consider, which could potentially pull in opposite 
directions. MAR was introduced in 2016 with the dual aims of 
strengthening investor protection and market integrity. Huge, 
unsustainable price rises in the stock of ailing companies can 
hardly be described as an orderly market. If the FCA is to 

show any teeth in its role as a regulator trying to maintain 
market integrity, it may feel compelled to take some action. 

On the other hand, the political context would make it hugely 
controversial to pursue amateur individual investors in a 
context where institutional traders were largely protected 
from any sanction following the financial crash.  Failing to 
take action against professionals whilst penalising armchair 
investors would therefore be to reinforce precisely the 
criticisms that are made of the financial system by many of 
those participating in the Reddit message boards. 

Short Selling Regulations
Amateur investors can however take some comfort that the 
“big guys” may find themselves in the FCA’s sights for breaches 
of the Short Selling Regulation 2012 (‘SSR 2012’)2. The SSR 
2012 applies to the short selling of sovereign debt, shares 
(and related instruments) admitted to trading on a UK trading 
venue and the use of credit default swaps. Amongst other 
things, the SSR 2012 requires investors to make notifications 
to the relevant regulator (in the case of the UK, the FCA) 
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England, mainland Europe or America, and that despite the 
firm self-reporting the breaches as soon as the mistake was 
recognised, the FCA still decided it was necessary to take 
action. The financial watchdog was clearly baring its teeth to 
the market.  

Those who have been taking on the hedge funds giants will 
probably be hoping that the FCA warning statement, coupled 
with the ARCM outcome, will signal an aggressive pursuit by 
the FCA of any marketplace Goliaths revealed to have broken 
the short selling rules in the run up to this extraordinary 
episode of market turbulence.  

Criminal Action
Whilst there is a plethora of obstacles facing the FCA in taking 
any action under MAR, it would be even more difficult for the 
regulator to take criminal action. The most obvious criminal 
offence is Section 90 of the Financial Services Act 2012, namely 
that of creating a false or misleading impression as to the price 
or value of a relevant investment. However, the intention of 
the trader is paramount here. To be guilty, the person must 
intend to create a false or misleading impression. The problems 
discussed above in providing the regulatory concept of 
“misleading” are therefore present to an even greater degree in 
proving the criminal mes rea. Reddit traders acted explicitly and 
proving any intention to mislead would be very difficult. 

Conclusion
Whilst the FCA was quick to put out a warning statement, it 
will find that taking enforcement action, whether regulatory 
or criminal in nature, will be anything but straightforward. 
It is ironic that, whilst MAR was brought in with an eye to 
increased automation and algorithmic trading, together with 
the explicit warning that the measures are “capable of being 
adapted to new forms of trading or new strategies that may be 
abusive” (paragraph 38), they do not provide a clear pathway 
to punish a group of amateur traders banding together in a 
relatively old-fashioned manner. For now, we will just have to 
wait and see which giant these armchair Davids will next seek 
to slay and whether the FCA will choose to enter the arena 
to ensure fair play.

MARKET ABUSE
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3   The SSR 2012 also confers powers on the FCA to 
address adverse events or developments that pose 
a serious threat to financial stability or market 
confidence in the UK.  These powers however relate 
only to ensuring short selling is not causing serious 
damage to the markets.  It does not deal with the 
converse, as here, where short sellers are the ones 
facing the detriment. 

once certain thresholds have been crossed.3  

At the tail end of last year, the FCA took its first action 
in respect of SSR 2012 against Asia Research and Capital 
Management Ltd (‘ARCM’). ARCM, an asset management firm, 
had apparently been unaware that the disclosure requirements 
of SSR 2012 related not just to shares but also to derivatives.  
It should therefore have disclosed to both the FCA and the 
public the huge short positions it had built up in Premier Oil, a 
company admitted to trading on the London Stock Exchange.

The FCA issued a Final Notice and fined ARCM £870,000, 
which Mark Steward stated: “reflects the seriousness of these 
breaches.” What is interesting is that ARCM was based 
in Asia rather than in the FCA’s main hunting grounds of 

WHILST THE FCA WAS QUICK 
TO PUT OUT A WARNING 
STATEMENT, IT WILL FIND 
THAT TAKING ENFORCEMENT 
ACTION, WHETHER 
REGULATORY OR CRIMINAL IN 
NATURE, WILL BE ANYTHING 
BUT STRAIGHTFORWARD
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The cornerstone of the Deferred Prosecution 
Agreement (‘DPA’) regime in our jurisdiction is 
the centrality of the court. At the start of both his 

preliminary and final judgments delivered in the first DPA in 
2015, Leveson P intended that his affirmation of this principle 
would become, as indeed it has, axiomatic. Almost every 
subsequent judgment endorsing a DPA has recited his words 
about the indispensable judicial role. Opening her 32-page 
judgment concerning the Airbus DPA in 20201, for example, 
Sharp P (Sir Brian’s successor as head of the Queen’s Bench 
Division) reproduced (paras 7 and 8) the relevant passages in 
full. For this article this extract provides sufficient colour:

“In contra-distinction to the United States, a critical 
feature of the statutory scheme in the UK is the 
requirement that the court examine the proposed 
agreement in detail, decide whether the statutory 
conditions are satisfied and, if appropriate, approve 
the DPA. [...] The court retains control of the 
ultimate outcome. [...] even having agreed that a 
DPA is likely to be in the interests of justice and 
that its proposed terms are fair, reasonable and 
proportionate, the court continues to retain control 
and can decline to conclude that it is, in fact, in 
the interests of justice or that its terms are fair, 
reasonable and proportionate.”

THE DEFERRED 
PROSECUTION AGREEMENT 
REGIME: ALIGNING 
RHETORIC AND REALITY

In view of these statements, it would be tantamount to heresy 
if a judge seised with an application for a DPA believed that 
their role was supine. Sir Brian’s axiom requires the presiding 
judge to satisfy him/herself by means of rigorous inquiry that 
the interests of justice and the public interest really are served 
by a proposed DPA. Not to accept at face value what the 
parties submit. 

This article raises a concern about whether what Sir Brian 
proclaimed, and his successors have intoned, is in the more 
recent Bribery Act-related DPAs being borne out. I do not 
contend that his proclamation is being honoured only in the 
breach. There is insufficient publicly disclosed information 
about the course of court proceedings which precede a 
final judgment to justify such a conclusion. I can only draw 
an inference from the little that enters the public domain.  I 
believe however that there is enough material to justify calling 
into question whether rhetoric and reality in this corner of 
our criminal law are aligned. 

By necessary implication, I query whether the SFO has been 
acting, as it is obliged to do, in the interests of justice.  

Before identifying my grounds for concern, I should, as DPAs 
are such an extraordinary means of disposing of allegations of 
serious organised criminality, describe the context in which 
they exist.

The near existential importance of DPAs to 
the SFO
2020 was the most important year hitherto for DPAs. During 
2020 there were three and one of these overshadows all 
the others. In its deal with the SFO, Airbus agreed to pay a 
penalty greater than the total of all the sums paid pursuant to 
the then previous six DPAs and the sums paid pursuant to the 
subsequent two. 

The SFO’s appetite for resolving criminal allegations of 
complex fraud via a DPA, one that avoids the risks, delay and 
expense of a trial, is strong. In recent years they constitute 
the lion’s share of the SFO’s sparse litigation successes. They 
stand in contrast to, and from an SFO standpoint, go a long 

David Corker 
Partner

THE SFO’S APPETITE FOR 
RESOLVING CRIMINAL 
ALLEGATIONS OF 
COMPLEX FRAUD VIA A 
DPA, ONE THAT AVOIDS 
THE RISKS, DELAY AND 
EXPENSE OF A TRIAL, IS 
STRONG

1   https://www.judiciary.uk/wp-content/
uploads/2020/01/Director-of-the-Serious-Fraud-
Office-v-Airbus-SE-1.pdf 

https://www.judiciary.uk/wp-content/uploads/2020/01/Director-of-the-Serious-Fraud-Office-v-Airbus-SE-1.pdf
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way towards eclipsing, its unimpressive record as regards 
the trial and conviction of individuals. DPAs are doing more 
than shoring up the SFO’s reputation; they are helping it to 
survive. The fact that the amounts paid to the Exchequer 
by the nine companies that have entered into DPAs exceed 
the SFO’s running cost must help it to overcome the 
intermittent calls from within government for its abolition in 
favour of being supplanted by or merged with the National 
Crime Agency (‘NCA’). Secondly, in relation especially to the 
sextet of DPAs concerned with foreign bribery, the SFO’s 
DPA record enables the UK to assure the Organisation for 
Economic Co-operation and Development (‘OECD’) and 
other transnational observers that, despite its previous dismal 
record on combatting UK corporate complicity in bribery 
in international trade, our jurisdiction now has effective laws 
enabling the punishment and deterrence of such conduct. 

Errant companies remain willing to enter into DPAs 
DPAs are also popular for those on the other side to the 
SFO. The lack of convictions of individuals even of those 
whose prosecutions were based on the same or similar 
alleged criminality admitted in a prior DPA, has not daunted 
the SFO. More importantly, it has not engendered reluctance 
by companies to seek and enter into a DPA. There is a broad 
consensus amongst the SFO, corporate crime lawyers and 
most relevant commentators that DPAs provide an invaluable 
means of resolving corporate crime. This is demonstrated 
by the March 2019 report of the House of Lords Justice 
Committee that reviewed DPAs five years on and received 
evidence from many such participants. This committee’s 
conclusion was that DPAs are an excellent way of holding 
companies accountable for bribery. 

Section 7 of the Bribery Act (‘s7’) has dominated 
DPAs
DPAs were not contemplated when the Bribery Act was 
passed. They only became a means of resolving economic 
crime offences in 2014. Since their advent two thirds of 
the DPAs have concerned foreign bribery. The Bribery Act 
created four discrete offences which encompass this type of 
criminality (sections 1, 2, 6 and 7). However, of this quartet, 

only the s7 offence has been utilised in a DPA, and thus this 
section is alone the predicate offence for those two thirds. 
The DPA has become intertwined with s7. 

DPAs have dominated the enforcement of s7
Looking back over my 31 years plus career in crime, I 
cannot think of a section in a criminal law statute that has 
precipitated greater behavioural change than s7. Its onset 
appears to have brought about a paradigm shift in corporate 
thinking and conduct about winning business overseas; what 
was once condoned is now condemned. The great irony of 
this achievement is that s7 has hardly ever been prosecuted 
since it was implemented a decade ago. There are only two 
occasions: Sweett Group in 2015 (which was a plea) and 
plucky little Skansen Interiors in 2018 (an SME that remains 
the only person ever to have contested a s7 indictment – it 
was convicted after a two-day trial and was awarded an 
absolute discharge. S7 for all practical purposes has therefore 
only been enforced in the six DPAs. 

The section 7(1) offence
The creation of the s7 offence in 2010 was an unprecedented 
way of making commercial organisations criminally liable2. The 
Law Commission and the then government which sponsored 
the parliamentary passage of the bill were anxious to alleviate 
fears expressed by the Confederation of British Industry 
(‘CBI’) and others that the proposed offence would be one of 
strict liability.  The latter sought to rebut claims made that any 
company whose overseas agent paid a bribe would be liable 
to prosecution despite its lack of knowledge or support for 
this practice. This imperative might explain why parliamentary 
counsel entitled the offence in the bill and then Act as “Failure 
of a commercial organisation to prevent bribery”. Such lawyers 
typically add in headings to bills to assist legislative debate. 

The offence that is created by s7 is inconsistent with this 
title. “Failure” is not a condition of the liability that it creates. 
Substantively this offence is identical to the other bribery 
offences created by sections 1, 2 and 6. Any prosecution of 
s7 must prove bribery pari passu to that trio of preceding 
sections. Accordingly, a complete defence to s7 is that the 

DPAS ARE DOING MORE 
THAN SHORING UP THE 
SFO’S REPUTATION; THEY 
ARE HELPING IT TO 
SURVIVE

2   The s7 model has since been used once again; 
sections 45 and 46 of the Criminal Finances Act 
2017 regarding the facilitation of tax evasion. 
Neither of these offences have ever been litigated 
or formed part of a settlement involving criminal 
law. Time will tell whether these offences lapse 
into desuetude.
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prosecutor has failed to prove that the alleged bribery 
occurred. The only significant distinction between the 
s7 offence and the trio is that the alleged bribery can be 
committed by a wider class of the company’s associates 
and the offence’s extraterritorial reach is greater (i.e. where 
foreign bribery is alleged under s7 it is less vulnerable to a lack 
of jurisdiction objection than the trio). 

A company convicted under s7 is therefore convicted of 
complicity in bribery, not of a failure to have prevented 
it. A comparison with the situation in France illustrates 
the difference. French companies are obliged to prevent 
corruption by the adoption of requisite ABC measures and 
may be heavily fined for failure to implement them. That 
mandate is absent from the Bribery Act.

Whilst it may be attractive to any company willing to admit 
a contravention of s7 to describe its conduct as a failure to 
prevent bribery, on the basis that the appearance or “optics” 
of this admission make its conduct seem less egregious 

than an admission to complicity in bribery, it is nonetheless 
fallacious to present s7 as such an offence. 

As to whether it is a strict liability offence, it is not. It is 
instead a half-way house between absolute or strict and 
conventional fault-based liability. The defendant might commit 
the offence without moral turpitude (the bribery committed 
by an associate over whom it unfortunately had little control) 
but it may then be able to exculpate itself pursuant to s7(2). 
By proving (to the civil standard) that the bribery was not a 
consequence of its negligence or fault; and that it performed 
due diligence despite the proven bribery. The defence under 
s7(2) in effect defines such diligence as “adequate procedures 
designed to prevent [bribery]”. 

The section 7(2) defence
Adequacy is obviously a relativistic concept. Context driven 
or fact specific. The Act eschews (and wisely) a definition of 
this vacuous concept. Instead s9 mandated government to 
promulgate guidance to assist companies to comprehend 
what s7(2) should mean for them. However, and significantly, 
it imposed no requirement to descend to a level of assisting 
them with what adequacy should entail. 

Where there is a legislative vacuum like this one, it is normal 
notwithstanding that there is some official guidance for it to 
be filled in due course by judicial interpretation. This is in the 
nature of a common law system. Normally an offence once 
implemented would be enforced by prosecution and points 
of law would thus arise for decision by the trial judge and, 
eventually, the Court of Appeal. For s7, the obvious points 
of controversy are the breadth or jurisdiction to try the 
offence under s7(1) where the bribery concerns overseas acts 
of foreign agents, and under 7(2), the meaning of adequacy 
or adequate procedures. Ten years post implementation, 
there would normally be a corpus of jurisprudence about 
it. However, there is nothing. The reason why this is so, 
is because prosecution of s7 has almost always been 
sidestepped in preference for a DPA. And as will be explained 
shortly, none of the relevant judgments have considered the 
s7(2) defence in any detail, or at all. 

A COMPANY CONVICTED 
UNDER S7 IS THEREFORE 
CONVICTED OF COMPLICITY 
IN BRIBERY, NOT OF 
A FAILURE TO HAVE 
PREVENTED IT

TEN YEARS POST 
IMPLEMENTATION, 
THERE WOULD 
NORMALLY BE A CORPUS 
OF JURISPRUDENCE 
ABOUT IT. HOWEVER, 
THERE IS NOTHING. 
THE REASON WHY 
THIS IS SO, IS BECAUSE 
PROSECUTION OF S7 
HAS ALMOST ALWAYS 
BEEN SIDESTEPPED IN 
PREFERENCE FOR A DPA
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A paucity of jurisprudence concerning s7(2) is antithetical 
to the public interest. It breeds expensive and unnecessary 
compliance procedures, stifles innovation and results in 
opportunities to win business legitimately, especially in non-
OECD countries, not being taken. 

So, what’s there to be concerned about? 
I now want to explain why I have the concern that I 
mentioned at the start of this article. To repeat, that there are 
signs from the recent s7-related DPAs of an absence of the 
judicial scrutiny that Sir Brian heralded to be essential. 

What are these signs? 

(a)  The statements of facts accompanying the DPAs are
uninformative about why the companies did not avail
themselves of the s7(2) defence.

The statement of facts in the first DPA (Standard
Bank) was 55 pages. It is clear that its authors wanted
the public to appreciate why the bank’s ABC systems
were inadequate. Section I of it, “Applicable Policies”,
describes them and narrates how they were subverted.
This summary is fleshed out by Appendices 2 and 3,
pages 37-55 of the statement. There is a lot of detail.
A reader wanting to learn lessons and check whether
their businesses’ ABC systems are satisfactory would
be assisted.

Skip forward to the Rolls Royce DPA. Here the
criminality was far more significant and complicated.
Whereas Standard Bank faced one count of bribery
under s7, Rolls Royce faced 12 counts of which five
(counts 8-12) were predicated on s7. The statement
of facts, however, was shorter, 53 pages, and those five
counts occupy 20 pages of that. It is far less detailed
about Rolls Royce’s ABC systems. There is little
revealed about why that multinational’s ABC controls,
which it had in place, particularly in the shadow of the
enactment of the Bribery Act, failed. The impression,
partly due to its brevity, is that they were necessarily
inadequate because there was bribery. A test of

hindsight which of course is alien to the test which 
s7(2) creates. A company necessarily has a defence 
under s7(2) despite its complicity in the bribery 
covered by s7(1). 

Finally, to the blockbuster Airbus DPA which admitted five 
s7(1) offences. Now the statement of facts has shrunk to 40 
pages. It states that Airbus did not have adequate procedures 
although it also mentions that in 2012, they were thoroughly 
overhauled and then evaluated as good by external experts. 
The appetite is whetted; what then went wrong or why were 
its ABC systems nonetheless inadequate? Unfortunately, 
satiety is not obtained by reading this statement. Why they 
were inadequate remains enigmatic. 

It is understandable why, when both sides have resolved 
that they want to settle their litigation via a DPA, that they 
are disinterested in dwelling on the issue as to why s7(2) 
is unavailable as a defence. But their preference does not 
excuse the judge from not inquiring and/or expecting that 
the s7-related statement of facts is explanatory about s7(2). 
Companies may rationally decide to admit to the s7(1) 
offence despite having a stout defence and the SFO may 
be delighted to accept their admission in order to chalk up 
another win. None of that sits comfortably with the pursuit of 
the interests of justice. The statements of facts appended to 
the more recent DPAs makes me concerned that the judges 
may not be implementing Sir Brian’s proclamation. Their 
judgments unsurprisingly do not concern s7(2). 

(b)  The alacrity with which preliminary and final approval
of a proposed DPA is granted.

Schedule 17 of the Crime and Courts Act 2013
prescribes the procedure to be followed. Essentially
once the two sides have reached a private compromise
concerning the terms of their DPA, they must seek
an in camera hearing before a judge. The purpose of
this hearing being to seek a declaration from him/her
that their proposal is likely to be in the interests of
justice. If such a declaration is granted then there is a
second hearing which may also be in camera where

HOW, THOUGH, COULD 
A DEFENDANT EVER 
POSSIBLY PROVE 
THAT THE PRIVATE 
PROSECUTOR’S MOTIVE 
IS SO DOMINANT AND 
WHOLLY UNRELATED TO 
CRIMINAL JUSTICE THAT 
IT AMOUNTS TO AN ABUSE 
OF PROCESS? 

AS PRIVATE 
PROSECUTIONS 
BECOME INCREASINGLY 
POPULAR, IT IS ONLY 
A MATTER OF TIME 
BEFORE LPP AND CFE 
ARE TESTED IN RESPECT 
OF THE PROSECUTOR’S 
DISCLOSURE OBLIGATIONS

9  [2017] EWCA Crim 2119 at [27]
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the judge declares definitively that their proposal is in 
the interests of justice. What must be publicised, albeit 
ex post facto, are the judge’s reasons for the making 
of these two declarations. In all the more recent DPAs 
their reasoning is rolled up into a single judgment 
which makes it appear de facto that the preliminary 
and final stages are conflated.

A review of the s7 related DPAs reveals that the 
process from start to finish is very swift. Oral 
submissions to the judge and the announcement of 
the preliminary declaration occur in a single day. In 
the gigantic Airbus DPA, it was wrapped up on 28 
January 2020. Similarly, for the second biggest DPA 
(Rolls Royce), 13 January 2017. Of course, prior 
to these hearings a considerable body of written 
material must have been delivered to the judge who, 
and on their own, had considered it in chambers. 
But is their solo reading of the papers and one court 
day really sufficient for the judge to ask incisive 
and penetrating questions and receive satisfactorily 
reasoned submissions about inter alia ss7(1) and (2)?  
It appears that only in the Sarclad application did the 
judge (Sir Brian) ask the parties to retire and come 
back in a few days with answers to his questions. 
Otherwise, there is no example of a judge initially 
declining to make a declaration. There is no example 
either of a judge asking for an advocate to the court 
to be appointed to assist in scrutinising the papers 
and preparing for the hearing. 

Without access to the transcripts of the court 
hearings, one cannot tell how demanding and incisive 
the judge was. Unfortunately, they are never released. 
The published judgments do of course contain the 
judge’s reasoning; they summarise the admitted 
criminality that is more fully narrated in the parties’ 
statements of facts and tend to deal extensively 
with how the level of fines were calculated. Whilst 
ostensibly they satisfactorily explain why the DPA 
was in the interests of justice, the nagging possibility 

or uneasy feeling remains when one judge is left to 
toil solo with a mountain of paperwork and there 
is only a one-day hearing. These judgments may 
predominantly adopt the parties’ submissions and 
may not be an exercise of independent judgment. In a 
case like Airbus, with great respect, how could Sharp 
P have acted as an effective guarantor of the interests 
of justice with such meagre time and resources 
allocated to her? 

(c)  The preferred but suspended indictments concerning
s7.

Schedule 17 (para 2) requires that the DPA
application process is kicked off by the prosecutor
preferring their indictment in the normal way. If a
DPA is upheld, it remains in abeyance and can only
be activated on application by the prosecutor to the
Crown Court. If the terms of the DPA are honoured
by the company, the indictment at the end of the
agreed period is cancelled.

What would have happened, however, if say Rolls
Royce or Airbus had decided to renege on their
promises or commitments? If the SFO had obtained
leave to restart their prosecution, could there have
been a trial of either? The answer turns, at least in
part, on whether there is any reason to think the
indictments are defective in law.

This is the s7 part (Count 3) of the indictment
preferred against Sarclad:

Failure to prevent bribery, contrary to section 7 of 
the Bribery Act 2010 

Particulars of Offence Sarclad Limited, between the 
1st day of July 2011 and 13th day of June 2012, 
through its employees or agents, bribed other 
persons, intending to obtain or retain business for 
Sarclad Limited or to obtain or retain an advantage 
in the conduct of business for Sarclad Limited.
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Now compare this to the one preferred against Airbus:

COUNT 3 [TAIWAN] Statement of Offence Failure 
of a commercial organisation to prevent bribery, 
contrary to Section 7 of the Bribery Act 2010 

Particulars of Offence Between 1 July 2011 
and 1 June 2015 Airbus SE failed to prevent 
persons associated with Airbus SE from bribing 
others concerned with the purchase of aircraft by 
TransAsia Airways from Airbus, namely a director 
and employee of TransAsia Airways, where the said 
bribery was intended to obtain or retain business or 
advantage in the conduct of business for Airbus SE.

See the difference? The former correctly alleges the 
commission of the offence created by s7(1), bribery. Whereas 
the latter alleges an offence which does not exist. S7(1) does 
not create an offence of failure to prevent someone from 
bribing another. 

A defective indictment cannot be cured by reference to 
another document or act. The Airbus Statement of Facts for 
example cannot come to the SFO’s rescue. An indictment 
stands or falls on its own wording. And on its wording, I 
would argue that the Airbus indictment is defective. 

I accept that the Statement of Offence for Count 3 of the 
Airbus indictment reproduces the Act’s heading for s7. “The 
question then”, as the House of Lords put it in R v Montila 
[2014] UKHL 50 “is whether headings and side notes, although 
unamendable, can be considered in construing a provision in 
an Act of Parliament”. The House held that they could; they 
are there for guidance but cannot alter the meaning of the 
statutory words contained in the section. I contend therefore 
that the Statement cannot rectify the proposition advanced 
by Count 3 in its Particulars, that there is an offence of failure 
to prevent. A proposition which is alien to s7(1) and relates 
to wording within s7(2) whose purpose ironically is to create 
a defence to s7(1).  Putting this another way, pursuant to 
CrimPR 10.2(1)(b), the particularised conduct is not capable 
of constituting the offence identified by the Statement.

So, if under new management, Airbus made an obscene 
gesture to the SFO and the suspended indictment was 
restored, would the trial judge have to accede to an Airbus 
motion to quash it as it disclosed no offence known to law? 
Suppose that albeit with great reluctance, having strained 
every sinew against doing so, the trial judge quashed Count 
3. If that happened, would the SFO be able to repair 
the defective indictment by means of a voluntary bill of 
indictment? 

The leading authority is SFO v Evans3, which insofar as 
is relevant to this scenario, holds that the application to 
succeed must show the trial judge made a basic error of 
law in quashing the indictment. I therefore contend that this 
application would fail. 

Of course, it is extremely unlikely that a cooperating 
company which waives privilege, voluntarily provides 
information, removes complicit Board members, implements 
expensive compliance changes, agrees a statement of facts 
which is publicly available and which will likely cause its share 
price to drop, and agrees a large sum under the DPA, would 
contrary to all of those acts, adopt a less cooperative stance 
and “pull a legal fast one” on the SFO by seeking to have 
the indictment quashed. But just imagine this happened and 
the indictment was found to be a nullity; what would that 
say about the level of judicial scrutiny that had been applied 
during the proceedings for a DPA?

In conclusion, I contend that there are several indications 
that what Sir Brian promulgated about the judicial role in 
scrutinising DPAs is not being fully complied with in respect 
of the sextet of s7-related DPAs. A means of alleviating or 
testing my concerns would be to allow publication of the 
transcripts of the proceedings where a DPA was applied for 
and ultimately granted. 

AN INDICTMENT STANDS 
OR FALLS ON ITS OWN 
WORDING. AND ON ITS 
WORDING, I WOULD 
ARGUE THAT THE AIRBUS 
INDICTMENT IS DEFECTIVE

I CONTEND THAT 
THERE ARE SEVERAL 
INDICATIONS THAT WHAT 
SIR BRIAN PROMULGATED 
ABOUT THE JUDICIAL 
ROLE IN SCRUTINISING 
DPAS IS NOT BEING FULLY 
COMPLIED WITH IN 
RESPECT OF THE SEXTET 
OF S7-RELATED DPAS

3   [2015] 1 WLR 3526
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