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Welcome to the 
June edition of  
The Knowledge
In normal times, you would be receiving a hard copy 
of this publication, which would sit on your desk until 
you felt compelled to read or recycle it. But in these 
abnormal times, an electronic version must suffice. 
We hope this will not diminish your enjoyment of 
its contents. 

Our first three articles all concern one subject – the 
jury. COVID-19 has caused a huge backlog in jury trials, 
and Corker Binning is pleased that it has been able to 
collaborate with JUSTICE in a number of novel virtual 
trials. Peter Binning, who sat on the virtual jury, considers 
whether the experiment was a success. David Corker 
makes a more radical suggestion – introducing judge-
only trials for serious fraud cases, COVID-19 being 
the catalyst but not the cause. Edward Grange then 
examines a recent US Supreme Court case upholding the 
requirement for jury unanimity, tracing the evolution of 
majority verdicts in England and whether the rationale for 
majority verdicts still holds water today. 

Turning away from the jury, Jessica Parker questions why, 
three years after it was brought into force, the corporate 
offence of failing to prevent the facilitation of tax evasion 
is not being investigated more, especially given recent 
changes to the law of dishonesty. Nick Barnard considers 
a recent civil judgment which demonstrates why the 
scope of the crime/fraud exception to legal privilege may 
be wider than commonly supposed. Claire Cross then 
explores the victory of the London Stock Exchange in 
the claim brought by Burford Capital, highlighting its 
importance for criminal and civil market abuse cases. 
Finally, I examine the UK Supreme Court’s recent 
judgment that the Secretary of State acted unlawfully 
– and contrary to the Data Protection Act 2018 – in
providing mutual legal assistance to the US authorities,
but question whether Brexit means this victory will be
short-lived.

We hope that you, your family and your colleagues are 
staying healthy, and that we will see you in the flesh 
before too long. Happy lockdown reading!
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Partner and Editor
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As the lockdown got under way on 23 March, all jury trials 
were stopped in England & Wales. About 1,000 jury trials take 
place a week normally and when the lockdown started there 
was already a backlog of 39,214 cases – this increased to 
40,526 in the week ending 24 May. On any view that presents 
a very serious threat to the criminal justice system with 
consequential impact on victims, liberty and public order.

Remote hearings, including trials, have been embraced rapidly 
in other parts of the justice system. The Commercial Court 
in particular has conducted a number of successful trials, 
including those with witnesses examined via video link. The 
trial of PCP v Barclays is currently proceeding in this way.  Jury 

trials in criminal cases are plainly a bigger challenge.  To 
achieve a fair trial without any court participant 

being physically present in a court room and 
to allow for the jury to deliberate and come 
to a verdict in private but yet from their own 
separate locations seems at first an impossible 
undertaking.

Taking a radical approach, JUSTICE, the 
all-party law reform organisation, rapidly 

arranged for a series of pilot virtual jury trials in the days 
immediately following the Scottish Government briefly 
proposing judge only trials. Corker Binning assisted by 
recruiting AVMI, the leading provider of courtroom video 
technology, and by providing assistance and support 
throughout the project, which is continuing.  After less 
than a week of preparation, the first virtual jury trial took 
place in early April and a second one soon afterwards. 
A third followed on 6 May. The trials were evaluated by 
leading academics at Oxford University and Oxford Brookes 
University. 

Without any funding and without deploying a standard tablet 
and internet connection for each user (which would be easy 
to achieve with a relatively small investment), the fully virtual 
trials were all conducted successfully with valuable lessons 
learnt for the future. 

On 12 June, with the full support of HM Courts and Tribunal 
Service, a fourth virtual jury trial was held. This time with the 
jury gathered in a south west London polling station using a 
safe socially distanced set up with all jurors being supplied with 
a standard tablet device with high speed broadband. All other 

JUSTICE SUPPORTED BY 
CORKER BINNING AND 
OTHERS LEADS THE WAY 
WITH GLOBAL FIRST EVER 
VIRTUAL MOCK JURY TRIALS

REMOTE HEARINGS, 
INCLUDING TRIALS, HAVE 
BEEN EMBRACED RAPIDLY 
IN OTHER PARTS OF THE 
JUSTICE SYSTEM

VIRTUAL JURY TRIALS

Peter Binning 
Partner
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trials and longer trials with complex evidence will need to 
remain in the physical court room. There may be alternative 
locations where longer trials can safely take place such as 
theatres and university lecture halls convertible to a socially 
distanced court. 

The government announced the resumption of court room 
jury trials on 18 May in four court centres: the Old Bailey, 
Bristol, Cardiff and Manchester.  Given that each trial will 
require the use of three court rooms, the substantial backlog 
of jury trials will still take a very long time to clear. Virtual 
jury trials are not the only answer, but they have been shown 
to be capable of providing a workable solution to what will 
otherwise become a crisis for the criminal justice system. 
Everyone working in the criminal justice system needs to 
embrace change and the JUSTICE experiments are already 
demonstrating that the technology now in use across the 
courts and tribunal system can be used to conduct jury 
trials fairly. 

See: Exploring the case for Virtual Jury Trials during the COVID-19 
crisis 
Counsel in the virtual pilots were: Mark Trafford QC, Orla Daly, 
Louise Oakley and Rosina Cottage QC
Corker Binning participants were: Anna Rothwell, Robert 
Hanratty and Peter Binning 

THIS ALL ROUND VISION 
FEATURE OF VIRTUAL 
TRIALS IS A POWERFUL 
PROTECTION AGAINST 
THE MOST COMMON 
OBJECTION WHICH 
IS THAT JURORS AND 
WITNESSES WILL BE AT 
RISK OF INTIMIDATION 
OR OF DISTRACTION, OR 
THAT WITNESS EVIDENCE 
WILL NOT BE CAPABLE OF 
PROPER ASSESSMENT IN A 
VIRTUAL ENVIRONMENT

VIRTUAL JURY TRIALS

participants, judge, advocates, witnesses and the defendant 
appeared remotely from separate locations including a live 
link to the defendant in a prison. This hybrid virtual jury trial 
addressed many of the concerns voiced about jurors all being 
in separate locations and it avoided the previous technology 
problems. 

A virtual jury trial does have a number of advantages over 
a physical trial. The most obvious is that all participants can 
see each other all the time. In a physical trial the defendant 
cannot see the faces of counsel and sightlines in courts are 
often far from ideal for other participants including the media 
and public. The defendant is provided with a more dignified 
position in the trial than the now commonplace secure 
dock.  A private consultation room for defence counsel and 
defendant was easily arranged. This all round vision feature 
of virtual trials is a powerful protection against the most 
common objection which is that jurors and witnesses will 
be at risk of intimidation or of distraction, or that witness 
evidence will not be capable of proper assessment in a virtual 
environment.

This form of jury trial will not work in all cases. Multi-handed 

https://justice.org.uk/wp-content/uploads/2020/04/Mulcahy-Rowden-Virtual-trials-final.pdf
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JUDGE-ONLY TRIALS

This proposal is made amidst a crisis. Jury trials were 
abandoned in March. As of the week ending 24 May, the 
backlog had risen to approximately 40,526 cases. At the 
beginning of June, after several months of efforts by the senior 
judiciary and Courts Service to find a solution and ease the 
pressure, a trickle of jury trials restarted or commenced, 
each spread across three courtrooms. With social distancing 
guidance set to remain extant for the foreseeable future, the 
criminal justice system, unlike the NHS, is a public service that 
has been overwhelmed by COVID-19. 

Each delayed jury trial is a threat to liberty and the rule of law. 
Those charged with serious offences who are denied bail and 
do not plead guilty are remanded in prison, incarcerated for 
months in a cell for 23 hours a day. For middling offenders, 
the post-March statements made by the DPP and head of 

the Crown Prosecution Service (CPS) are to the effect 
that to avoid a trial, concessionary (i.e. lenient) plea 
deals should be offered. For the rump of least 
serious offences, the police are doing what they can 
with limited resources but charging decisions have 
dropped away. Justice is quietly being denied to the 
presumptively innocent, to victims and to the public 

“TRADITION SHOULD BE 
RESPECTED BUT INNOVATION 
HAS ITS PLACE” – A MODEST 
PROPOSAL FOR JUDGE-ONLY 
TRIALS IN FRAUD CASES 

in order to stave off a collapse of the system. 

In the meantime, the civil and commercial court systems after 
a hiatus are back in full swing. Complex allegations of fraud are 
being tried by judges. The civil liberties of claimants and the 
rule of law are no longer curtailed. There are several reasons 
for this contrast; the court estate, especially that of the 
Commercial Court, has for decades been better resourced 
and funded than its dilapidated crown court cousin. The fabric 
of the crown courts has been in an appalling state of neglect 
for years. However, the principal cause for the disjuncture 
is the requirement that for determination of all not guilty 
pleas for serious offences, a jury trial is essential. Socially 
distanced trials, where there is a panel of a dozen non-lawyer 
participants, have become a near impossibility other than for a 
few set piece or tokenistic cases. 

COVID-19 will one day disappear and its incidence should 
not cause the end of jury trials. Moreover, the temptation to 
propose their suspension as a means of dealing with the crisis 
until it dissipates should be resisted. But the impact of the 
virus is nonetheless an opportunity; a moment of illumination 
where the unattractive features of the jury system are plainly 
in view and so where it becomes obvious that there is a solid 
case for reform. Progress and innovation are often the fruits 
of crisis.

Sentimentality is the enemy of progress
Trial by jury is said to be the cornerstone of our system and 
as a dewy-eyed Lord Devlin once proclaimed, the jury “is the 
lamp that shows that freedom lives.” It is steeped in our national 
heritage. “Tryal by juyre” reminds us of the Magna Carta, 
the wicked King John and all that. If we cling steadfastly and 
resolutely to these sentiments, nothing will ever persuade us 
that anything should ever change.

The vast majority of jurisdictions whom we regard as 
respectful of the European Convention on Human Rights 
or its UN fair trial equivalents do not consider that trial 
by jury in serious criminal cases is essential to fairness. We 
do not contend that our European partners and the bulk 
of those other countries, including most members of the 

David Corker 
Partner

EACH DELAYED JURY 
TRIAL IS A THREAT TO 
LIBERTY AND THE RULE 
OF LAW



Commonwealth, are tyrannies because they employ a judicial 
method of determining guilt or innocence. In Canada and 
Australia, countries that we do not normally associate with 
despotism, since the early 1990s, have amended their systems 
such that many contested criminal trials are now judge-alone.

It is often said that the jury is a repository of common sense 
such that it is best placed to determine whether a defendant 
has acted honestly. However, in civil litigation where there 
is an allegation of fraud or dishonesty to be contested – 
or allegations that bribes were paid to secure particular 
advantages – we do not allege that a  civil judge is inherently 
an unsuitable trier of character or evidence. It is similarly so in 
the Family Division, which often has to adjudicate in the most 
unpleasant and hotly contested cases of alleged child abuse. 
When it was still possible for the parties in a defamation claim 
to opt for trial by jury, the preponderance opted for judge-
alone. English courts are the preference of contracting parties 
the world over if a dispute where fraud is alleged arises. Those 
parties are not mistaken in their belief that English judges 
analyse complex facts objectively, especially in areas where 
expert evidence conflicts.

Finally, it is a myth, albeit for some a comforting one because 
it helps to evade responsibility for contemplating change, 
that trial by jury is a cornerstone. In fact, fewer than 2% of 
criminal trials are attended by a jury. What is true is that 
this 2% utilises a huge proportion of the resources of our 
criminal justice system. What is also true is that lengthy 
trials (more than four weeks) burn those resources at an 
exponential rate.  Whilst cost and expense ought never to 
be the determinants for reform of the jury system and this 
debate should not place the economic cost at the centre, the 
huge and disproportionate costs of the jury system should 
not be sneered at. They should be set in the balance in a 
country whose public finances are likely to be beleaguered for 
a generation. The wellbeing of the public means that sacred 
cows should not, to mix my metaphors, rule the roost.

There is no evidence that trial by jury is a guarantor, or the 
best system which we can devise, of divining dishonesty or of 
ensuring truth or fairness. It is not plausible to contend that 

removing it will imperil our liberties or the reputation of our 
criminal justice system. Lord Devlin’s lamp is empty rhetoric.

Allowing people the right to choose
Is it right, or sometimes right, to hold that it should be up to 
the accused to decide how they want their guilt or innocence 
to be decided? Or must we hold, contrary to our instinct, that 
free people should not be allowed to make choices, that in 
this instance it is better to deprive them? 

There is potential for error if you give people a choice; that an 
accused in a vulnerable and emotive state will make an unwise 
decision. He or she may wrongly prioritise, for example, the 
likelihood that a judge alone trial will occur more quickly and 
so offer them a gleam of hope that the oppression they suffer 
of being locked up 23 hours a day could soon be alleviated. 
Another danger could be greater pressure to plea bargain or 
to plead guilty because of an apprehension that judges acquit 
less often than juries. In fact, the evidence is mixed; apparently 
the Diplock courts during “the Troubles” acquitted less often 
than juries did before that conflict arose, but the limited value 
of that comparison is self-evident. In Canada and Australia 
after the recent reforms mentioned above, the picture is 
nuanced; some academics there say the acquittal rate has 
slightly increased. 

Giving the accused a right to choose their mode of trial 
does not harm society in the sense of their selfish decision 
creating a potential hazard for a section of the public who 
cannot be protected. If anything, so long as their choice is 
an autonomous one, the interests of society are more likely 
to be advanced by the defendant electing a judge-alone trial. 
A person charged with shoplifting already has the right to 
choose trial by magistrate, i.e. a judge or trial by jury, so why 
not one charged with fraud?  

In thinking about the judge-alone option we need to be 
wary of being led by sentiment coupled with self-interest. 
As lawyers we tend to be endearingly affectionate of our 
adversarial system. We enjoy the style of “jury advocacy”, 
its slow and ponderous pace with its occasional bombast 
and emotionally charged character. It is the stuff of drama. 
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JUDGE-ONLY TRIALS

ENGLISH COURTS ARE 
THE PREFERENCE OF 
CONTRACTING PARTIES 
THE WORLD OVER IF A 
DISPUTE WHERE FRAUD 
IS ALLEGED ARISES



It is probably true that a judge-alone tribunal would lead to 
a paradigm shift in trial dynamics so that it precipitated a 
more inquisitorial system where the style of advocacy would 
consequently dramatically change. This shift is already under 
way; allowing adverse inferences from silence, requiring 
defence pre-trial disclosure and especially the litany of 
exhortation of trial judges via the CPR and Court of Appeal 
judgments to become more managerialist is already moving 
us in an inquisitorial direction. It is true that a judge-alone trial 
would more closely resemble a High Court trial. That would 
mean upheaval for the lawyers engaged with it. 

My proposal is a modest one, a nibble not a bite. Any legally 
represented defendant (natural or corporate) prosecuted by 
the SFO or the CPS’s Specialist Fraud Division should have 
the right to demand a judge-alone trial. Such prosecutions 
constitute a tiny proportion of criminal trials but, for the point 
already made, are a significant drain on resources. Moreover, 
if after several years that regime had comfortably bedded 
down as it has in Canada and Australia, I would support its 
extension. Companies charged with health and safety offences 
would be my next category into which to extend the right. 

The zeitgeist
The introduction of this right is timely and appropriate for 
four reasons unconnected to COVID-19. My first reason is 
consequential to the drift or trajectory of our criminal law, 
which is most evident in fraud cases. We have moved from a 
situation where the prosecution is expected to prove its case 
by calling direct oral evidence to one where it relies almost 
entirely upon circumstantial inferences to be drawn from the 
documentary record. What inferences to draw from largely 
agreed facts, as opposed to the credibility of a witness, has 
become the new normal. Often the prosecution only calls 
witnesses in order to have documents admitted as exhibits. 
This change has largely been driven by the common law, 
which has incrementally relaxed requirements to prove facts 
directly as a pre-requisite for guilt.

I take two examples. The three Proceeds of Crime Act 
20021 money laundering offences create a form of secondary 

liability, in that one cannot launder unless the property is the 
proceeds of a predicate crime. Since the late 1990s the courts 
have gradually diluted the threshold for proving that such a 
crime ever occurred. Now the alleged predicate can be one 
of a number of unspecified types of offence to be inferred 
from the circumstances. No particular crime or offender 
need be particularised. If this test is satisfied, then it becomes 
necessary to prove that the accused suspected that they were 
dealing with criminal property. In almost all prosecutions of 
these offences, the prosecution relies on inference from their 
otherwise non-incriminatory words or conduct. The drawing 
of any adverse inference in both of these situations could be 
done as well by a judge as by a jury.

Corporate defendants are intrinsically likely to be amenable to 
a judge-alone trial for similar reasons. Prosecutions of them 
are rarely simple. If this type of defendant disputes that its 
co-accused who is an individual was its directing mind and will 
(the foundation of its potential liability) it is likely and rationally 
to prefer a judge to determine this. In a similar vein, take 
Section 7 of the Bribery Act 20102, which requires it to be 
proven to the criminal standard that an agent of the company 
offered bribes. This section establishes that proof of this can 
be achieved solely by inference; no individual need to have 
been convicted. If the company wants to dispute that the 
bribery occurred, this is likely to involve a complex defence 
and possibly the calling of expert evidence. There is nothing 
improper or insidious in permitting it to make an election for 
a judge-alone trial, one legitimate reason would be to achieve 
a resolution within a speedy timeframe. 

Secondly, the Criminal Justice Act 20033 effected profound 
change as to what evidence a jury could receive and treat 
as probative of guilt. The restrictions on the admissibility of 
hearsay and previous bad character material were largely 
swept away. This was summed up in the mantra, “Let the 
Jury Decide!” i.e. enable the prosecution to adduce material 
which the common law had hitherto proscribed as more likely 
to prejudice than assist the jury’s task. For many this reform 
added a substantial layer of complexity and made the task 
of evaluation significantly more onerous with an enhanced 

1   http://www.legislation.gov.uk/ukpga/2002/29/
contents

2   http://www.legislation.gov.uk/ukpga/2010/23/
section/7

3   http://www.legislation.gov.uk/ukpga/2003/44/
contents
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JUDGE-ONLY TRIALS

THERE IS NOTHING 
IMPROPER OR INSIDIOUS 
IN PERMITTING IT TO 
MAKE AN ELECTION FOR 
A JUDGE-ALONE TRIAL, 
ONE LEGITIMATE REASON 
WOULD BE TO ACHIEVE 
A RESOLUTION WITHIN A 
SPEEDY TIMEFRAME

http://www.legislation.gov.uk/ukpga/2002/29/contents
http://www.legislation.gov.uk/ukpga/2010/23/section/7
http://www.legislation.gov.uk/ukpga/2003/44/contents
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risk of juror error. I share these concerns. These two types 
of evidence necessarily are more likely to be unreliable 
because they cannot be tested as rigorously and may be 
misinterpreted. The antidote is not an inscrutable verdict 
but a reasoned judgment which reveals the degree to which 
reliance was placed on such secondary types of evidence.

My third reason is that juries who are empanelled in cases 
scheduled to last more than a month are rarely a random 
cross-section of the public. The epithet associated with a 
jury trial, being tried by one’s peers, is in such cases more 
honoured in the breach. Most people called up for jury 
service who care for young children or are self-employed 
or upon whose services their employer heavily depends will 
baulk at the prospect of being obliged to sit in a courtroom 
for many weeks permanently on mute. They will seek to be 
excused and, if the anecdotal experience is correct, will be 
granted leave. It is not that the public do not want to serve on 
a jury; they do and the vast majority are pleased that they did. 
Rather, it is that it has become unreasonable to expect many 
people to devote every working day over several months of 
their lives to the task and so they are managing to avoid it. 

Finally, the ever-increasing dosage of noxious medicine having 
to be administered in an attempt to keep the patient alive. 
The advent of the internet has meant that attempts to restrict 
jurors from becoming aware of information about the case 
other than from being in the courtroom are often futile. 
Whereas before the threat emanated from Fleet Street and 
terrestrial TV, high profile prosecutions now garner webpages 
galore published far beyond the frontier of any jurisdiction. 
Social media means that if we desire to, we can often find 
out a great deal about each other and, of course, a lot of it 
is false, as gossip often is. Recognising the threat to a fair trial 
caused by such prejudice, judges and the attorney general 
resort to ever-increasing bans and prohibitions. Injunctions 
or suppression orders banning any reportage about a trial 
are the latest draconian tools. But how far are we willing to 
let the State or judges go in an attempt to stifle the right 
of the media to report on matters of public interest? In the 
wake of such censorship, admittedly all in a good cause, it has 

WHERE AN ACCUSED 
FEARS JUROR PREJUDICE, 
WHY NOT ALLOW THEM 
THE REMEDY OF A JUDGE-
ALONE TRIAL INSTEAD 
OF A PARAPHERNALIA 
OF RESTRICTIONS THAT 
INHIBITS THE FREEDOM 
OF US ALL? 



JUDGE-ONLY TRIALS
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become justified to ask whether baby is being lost along with 
her bathwater. Where an accused fears juror prejudice, why 
not allow them the remedy of a judge-alone trial instead of a 
paraphernalia of restrictions that inhibits the freedom of us all? 

The thin end of the wedge
For those who remain convinced that juries are the most 
effective safeguard against unfair prosecutions, this is their 
final argument. My proposed tinkering is to be trenchantly 
opposed lest it take root and, like an encircling serpent, 
squeeze and ultimately suffocate our 800-year old trusted 
method of trying serious criminal cases. 

It is essential to beware of bureaucratic arguments based on 
the virtues of rationality or consistency that can lead decent 
people in authority to do terrible things. Totalitarian states 
like China do not have a system of trial by jury and our own 
history shows us that the jury was sometimes a bulwark 
against a despotic king who believed that coercion was for the 
good of his subjects. 

All of this is to be acknowledged. They are impressive 
reasons for the need to be vigilant in order to ensure that 
our long liberal traditions of which trial by jury is one, are 
not endangered. I make my proposal at a deeply unattractive 
moment in the sense that we have in our country allowed the 
State to take control of our lives to a degree unprecedented 
even in wartime. A proposal about amending the jury system 
is thus even more likely to be met with a viscerally hostile 
reaction. 

I make two comments in response to fears about wedges.

First, there is not an immutable inevitability about my tinkering 
becoming a mere overture to an attempt to dismantle the 
jury system entirely. That has not happened hitherto in either 
Canada or Australia. Furthermore, one should be on guard 
about a lapse into Devlinesque sentimentality.

Second, we should look around us and realise that 
governments are already emasculating, albeit indirectly, the 
jury system. Beginning with the Proceeds of Crime Act 2002, 
the arc of State policy in relation to alleged acquisitive crime 

has been to transfer litigation about it from the criminal to 
the civil law sphere. A panoply of asset freezing and forfeiture 
powers which commenced with powers to detain cash seized 
at a UK border has proliferated; now we have Unexplained 
Wealth Orders (‘UWOs’) in which law enforcement make 
allegations of crime which reverse the burden of proof and 
Asset Freezing Orders (‘AFOs’) which permit lay justices of 
peace (‘JPs’) to determine the most serious allegations of 
crime in lieu of confiscation.  

Encouraged by the Home Office, UK criminal law 
enforcement is already stealthily entering a back door marked 
“civil litigation” which bypasses trial by jury. De facto criminal 
law has de jure become civil. In order to reverse or at least, 
arrest this trend, the criminal justice system and trials in 
particular need to operate more efficiently. Even before the 
onset of COVID-19 in the central London crown courts the 
average length of time it took from first court appearance to 
first day of a trial listed for more than four weeks was at least 
one year. If the jury was to be discharged or hung then the 
elapse of time from start to finish would extend into several 
years. It is therefore unsurprising that governments look for 
solutions in the civil sphere. 

The recent trial in Bonn, Germany of the two bankers 
involved in the cum-ex scandal is a model. Highly complex 
document-based evidence was quickly digested as it did 
not need to be laboriously presented in court. The parties 
submitted lengthy written pleadings thus minimising oral 
submissions. The court did not have to sit continuously so 
that the parties had time to reconsider their positions and 
the trial amidst the pandemic could be managed flexibly and 
a reasoned judgment delivered at the end of 40-day trial. If 
those two bankers had been indicted here, their trial would 
probably have a six-month trial estimate with a start date in, 
at the earliest, autumn 2021. 

COVID-19 could be a catalyst for necessary change. Let’s 
seize the opportunity.

ENCOURAGED BY 
THE HOME OFFICE, 
UK CRIMINAL LAW 
ENFORCEMENT IS 
ALREADY STEALTHILY 
ENTERING A BACK 
DOOR MARKED “CIVIL 
LITIGATION” WHICH 
BYPASSES TRIAL BY JURY
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JURY UNANIMITY

“Accused of a serious crime, Evangeisto Ramos insisted on his 
innocence and invoked his right to a jury trial. Eventually, 10 
jurors found the evidence against him persuasive. But a pair of 
jurors believed that the State of Louisiana had failed to prove Mr 
Ramos’s guilt beyond reasonable doubt; they voted to acquit.”

So began the US Supreme Court judgment in the case of 
Ramos v Louisiana1  in the last week of April 2020. The 
court considered whether the Sixth Amendment of the US 
Constitution – which guarantees the right of a citizen accused 
of a serious crime to be tried only by an impartial jury – 
implies a requirement that the jury’s verdict be unanimous. 
In the same week, politicians, judges and lawyers in the UK 
were musing whether, at a time when jury trials had ground 
to a halt due to COVID-19, juries were required at all. The US 
Supreme Court confirmed (ironically by a 6-3 majority) that 
in order to convict an individual of a serious crime, the Sixth 
Amendment requires unanimity. 

In reaching this decision, the Justices disagreed with one 
another in spectacular fashion, exposing fractures not only 
between the majority and the dissentient minority, but also 

amongst the majority. Giving the lead opinion of the 
majority, Justice Gorsuch criticised his dissenting 
colleagues for refusing to overturn the 1972 
Supreme Court decision in Apodaca v Oregon, 
which had said that states were not obliged to 
follow the requirement in federal law mandating 
that a federal jury trial required a unanimous vote 

JURY UNANIMITY IN THE 
UK AND US – WHAT IS THE 
VERDICT?

to convict a suspect on a criminal charge.  The court was split 
as to whether Apodaca was a valid precedent and, even if it 
was, whether it could be overturned under the doctrine of 
stare decisis (the doctrine of precedent). Three of the majority 
of six found that it was not a valid precedent; the remaining 
three in the majority found that it was a valid precedent, 
but one that could nonetheless be overturned. Whilst the 
dissentient minority agreed with the majority that the Sixth 
Amendment protects the right to a unanimous jury verdict, 
they still upheld Mr Ramos’s conviction by a non-unanimous 
jury because they regarded Apodaca as binding under their 
interpretation of stare decisis. 

Justice Gorsuch was scathing about the dissenters’ refusal 
to overturn what they accepted was an ‘admittedly wrong’ 
precedent: 

“Every judge must learn to live with the fact he or she will make 
some mistakes; it comes with the territory. But it is something else 
entirely to perpetuate something we all know to be wrong only 
because we fear the consequences of being right.”

Justice Alito was no less scathing in his dissenting reply:

“The doctrine of stare decisis gets rough treatment in today’s 
decision. Lowering the bar for overruling our precedents, a badly 
fractured majority casts aside an important and long-established 
decision with little regard for the enormous reliance the decision 
has engendered. If the majority’s approach is not just a way to 
dispose of this one case, the decision marks an important turn.” 

The immediate beneficiaries of this legal war of words 
concerning stare decisis are those defendants convicted by 
non-unanimous verdicts in Louisiana and Oregon (the only 
two states to accept non-unanimous verdicts after Apodaca) 
who have yet to exhaust their appeal rights. They will now 
receive a retrial. 

Putting aside the technical debate about stare decisis, criminal 
lawyers in England will be interested to learn how the US 
Supreme Court justified its finding that the Sixth Amendment 
requires unanimity. Justice Gorsuch looked across the Atlantic 
at the historical use of the jury system in England to support 

1  590 U.S (2020)
2  Apodaca v Oregon, 406 U.S. 404 (1972)
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verdicts is no longer motivated by race and is not, in any 
event, unconstitutional.

This argument failed, with the effect that the 50 states of the 
United States are now undivided again in their requirement 
that juries can only convict in serious cases if unanimous. In 
England, by contrast, the position remains that non-unanimous 
majority verdicts are permitted if the jury is deadlocked 11-1 
or 10-2. At first blush this may seem surprising. William 
Blackstone (after whom the criminal law bible Blackstone’s 
is named) stated in 1769 that “the truth of every accusation…
should….be confirmed by the unanimous suffrage of twelve of 
his equals and neighbours, indifferently chosen, and superior 
to all suspicion”. Given these venerable words – and the US 
Supreme Court’s reliance on the emergence of jury unanimity 
in 14th Century England – when did our criminal justice 
system begin to accept majority verdicts, and what were its 
reasons for doing so? 

Majority verdicts were first introduced by Section 13 Criminal 
Justice Act 1967. Until then, unanimous verdicts had been 
required in all criminal cases, even if there were fewer than 12 
jurors sitting due to death or discharge. 

One problem that arose out of the requirement for unanimity 
was that if, after extended deliberation, a jury could not 
agree on whether to find the defendant guilty or not guilty, 
this would result in a hung jury and the case invariably being 
tried again. The effects this had on the criminal justice system 
were palpable: wasted time and increased costs. By allowing a 
majority vote, the legislators found a way for divided opinions 
to still result in a decision, and thereby improve the efficiency 
of the courts.

Hansard from 26 April 1967 reveals another reason for 
the introduction of majority verdicts. Mr Daniel Awdry 
(Conservative MP for Chippenham at the time) highlighted 
“the modern problem of jurors [being] bullied and threatened”.3 
There was evidence for his supposition; only the previous year, 
Scotland Yard had launched a number of investigations into 
attempts to bribe jurors.  In May 1966 it was reported that 
the “nobbling” of juries had become a serious matter. A bill 

JURY UNANIMITY

his argument that juries should be unanimous in their verdicts, 
observing that juror unanimity as a cornerstone of the 
criminal law emerged in 14th Century England and had been 
accepted as a vital safeguard protected by the common law. 
Indeed, even earlier than that, Article 39 of the Article of 
Barons, a schedule of terms agreed on 10 June 1215 by King 
John and a group of barons, stated that:

“Those who have been outside the forest are not to come before 
the forest justices on the grounds of common summonses, unless 
they are involved in pleadings or [are] pledges. And the evil 
customs of forests and foresters, of warrens, and sheriffs, and 
rivers, are to be put right by twelve knights of each county, who 
should be chosen by the good men of that county”.

By the time the Sixth Amendment was ratified in the US in 
1791, the requirement for unanimity in English juries had been 
well established for over 500 years. Why, then, did Louisiana 
and Oregon, and subsequently England, depart from the 
principle of jury unanimity?   

The conception of non-unanimous verdicts in Louisiana can 
be traced back to a constitutional convention in 1898, the 
purpose of which, according to one committee chairman, 
was to “establish the supremacy of the white race”. Only a 
week before the convention, the US Senate had called for an 
investigation into whether Louisiana was systemically excluding 
African-Americans from juries. The convention defiantly 
reacted by creating a rule that permitted non-unanimous 
jury verdicts, the effect of which was to ensure that African-
American jury service was neutered; that African-American 
juror service would be meaningless because their views could 
be discounted. The emergence of non-unanimous verdicts in 
Oregon was no less racist in its origins; it can be traced back 
to the rise of the Ku Klux Klan in the 1930s and subsequent 
efforts to dilute the influence of racial minorities on juries.  

Unsurprisingly, in argument before the Supreme Court, 
neither Louisiana nor Oregon disputed that race was one 
motivating factor behind their historic creation of the non-
unanimity rule. Instead, they sought to persuade the court 
that their contemporary practice of permitting majority 

MAJORITY VERDICTS 
WERE FIRST INTRODUCED 
BY SECTION 13 CRIMINAL 
JUSTICE ACT 1967. UNTIL 
THEN, UNANIMOUS 
VERDICTS HAD BEEN 
REQUIRED IN ALL 
CRIMINAL CASES, EVEN 
IF THERE WERE FEWER 
THAN 12 JURORS SITTING 
DUE TO DEATH OR 
DISCHARGE 

3  https://api.parliament.uk/historic-hansard/
commons/1967/apr/26/clause-10-majority-verdicts-
of-juries-in

https://api.parliament.uk/historic-hansard/commons/1967/apr/26/clause-10-majority-verdicts-of-juries-in
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was therefore presented to Parliament in an attempt to nullify 
“the corrupt and intimidated juror”.4 

Whilst that justification for abolishing jury unanimity may have 
been sound in the 1960s, it does not hold so much water in 
today’s criminal justice system. The risk of jury nobbling is still 
a pertinent concern, but where there is evidence of a “real and 
present danger” of tampering, even with reasonable preventative 
steps being taken, Section 44 Criminal Justice Act 2003 permits 
a trial to proceed without a jury. The main justification for 
permitting majority verdicts remains the avoidance of wasted 
time and increased costs incurred in a retrial. 

But are these factors still proper justifications for maintaining 
a system whereby a criminal conviction – that requires jurors 
to be satisfied of guilt so that they are sure – can be secured 
by a 11-1 or 10-2 verdict? 

Juries are rarely unable to reach a verdict. Research from the 
Ministry of Justice in 2010 demonstrated that fewer than 1% 
of all trials resulted in a hung jury5. A superficial look at this 
statistic might suggest that it is extremely rare for a jury to be 
unable to reach a verdict in a case where they have the option 
of returning a non-unanimous verdict. However, on closer 
analysis, the statistic does not support this contention. This is 
because jurors do not have the option of returning a majority 
verdict until the trial judge grants it and the judge does not do 
so until the jury has deliberated for at least two hours and 10 
minutes. A more telling statistic would be the frequency of 
majority verdicts after a jury has been permitted to return one. 
On this point, there is little meaningful research. Furthermore, 
it is difficult to assess when and how often majority verdicts 
happen because they are only recorded where guilty verdicts 
are returned; another reason why the 1% claim is misleading. 
Juries return majority verdicts in 19% of all guilty verdicts.6 

Even if majority verdicts allow for some costs savings and 
therefore increased efficiency, it is arguable that, as a matter 
of principle, hung juries are no bad thing for the criminal 
justice system. As opined by Justice Gorsuch, “are they 
not examples of a jury deliberating carefully and safeguarding 
against overzealous prosecutors” by refusing to return a 

verdict to convict? In other words, there is less risk of a 
unanimous jury convicting an innocent person, because 
the requirement of unanimity leads to improved jury 
deliberations. This concern underpinned the reasoning of the 
US Supreme Court in Ramos.     

Notwithstanding the decision of the US Supreme Court, 
there is unlikely to be appetite on this side of the Atlantic for 
a change in the jury system, the effect of which could result in 
further delays within the criminal justice system, particularly 
at a time when COVID-19 is already creating mass backlogs in 
our courts. One recent suggestion to clear the backlogs was 
to remove jury trials altogether. However, that idea was swiftly 
ruled out by the Lord Chancellor, Robert Buckland QC, who 
called the move a “disproportionate step”, even describing the 
removal of jury trials as a step “we would all regret”. 

The time has come to ask whether the decision to introduce 
majority jury verdicts into English law in 1967 should be 
regarded as a disproportionate step that should be regretted. 
Part of the original rationale for majority jury verdicts (jury 
nobbling) is no longer such a concern and, as explained by 
the US Supreme Court, there are principled reasons for 
thinking that jury unanimity leads to greater fairness to both 
prosecution and defence. It is telling that the US Supreme 
Court in Ramos reached into the English legal past – and 
not the English legal present – to fortify its own tradition 
of unanimous verdicts being the only verdicts that can be 
returned by a jury leading to acquittal or conviction.

4  Ibid.
5   https://www.justice.gov.uk/downloads/

publications/research-and-analysis/moj-research/
are-juries-fair-research.pdf

6  Ibid
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TAX EVASION

A recent Freedom of Information Act request revealed 
that, by the end of last year, there had been no 
prosecutions and only nine live HMRC investigations 

into the offence of failure to prevent the facilitation of tax 
evasion (also known as the Corporate Criminal Offence 
(‘CCO’)). The CCO has been in force for over three years 
and was unveiled with much fanfare. The absence of HMRC 
activity is therefore striking. It is especially striking in light of 
recent developments in the law of dishonesty and the strong 
public support for punishing companies perceived to be 
evading tax.1 

This article explores this paradox. It is not concerned with 
cases that have always been considered to constitute tax 

fraud, such as forged expenses claims or undeclared cash 
takings.  It is concerned with tax planning devices or 
structures that are now at greater risk of scrutiny by 
HMRC. Where it can be argued that the net has never 
been wider, why is there so little activity in investigating 
or prosecuting the COO?

Dishonesty – a moving target 
In recent years, the line in the sand dividing criminal tax 
evasion and non-criminal tax avoidance has, if not washed 
away, moved far closer to the feet of those who engage in 
aggressive tax structuring.  The concept of dishonesty in 
criminal law, a key feature distinguishing, on the one hand, 
tax planning that might be considered sharp, and on the 
other, tax planning that involves fraudulent evasion, has 
now become easier for prosecutors to establish to the 
satisfaction of a jury. 

The legal test for dishonesty which had been put to juries 
since the case of R v Ghosh2 in the early 1980s was twofold: 
(a) was the conduct dishonest according to the standards 
of ordinary, reasonable and honest people? and if so, (b) did 
the defendant know that, by the standards of the ordinary 
person, the conduct was dishonest? The first limb of this test 
was an objective standard, one that eschewed definition or 
refinement, relying on an ordinary person’s sense of right and 
wrong. Critically for those accused of crimes of dishonesty, 
the second limb of this test was subjective. Whilst this second 
limb was infrequently solely relied upon, many defendants 
hoped that the jury would acquit them having taken into 
account what they   asserted to be a genuinely held belief in 
their honesty. However, recent cases have developed the test 
for dishonesty so that, by and large, subjective elements are 
no longer relevant. 

The first case in which clarification was sought to the test for 
dishonesty arose from the rate-rigging scandal in the banking 
sector. Tom Hayes was convicted of conspiracy to defraud 
Yen LIBOR and appealed his conviction on the basis that the 
judge misdirected the jury in respect of the test to be applied 
when considering whether he had behaved dishonestly.3  He 
argued that, in considering the objective limb of the test, the 
jury should have been asked to consider whether someone 
in his industry would have considered that his conduct was 
dishonest.  Therefore, he should be judged by the standards of 
an ordinary person, but an ordinary person with his particular 
professional experience.  While such an argument carries a 
certain logic, it was nonetheless an adventurous application; 

WHY HMRC’S RELUCTANCE 
TO PROSECUTE COMPANIES 
FOR THE FAILURE TO 
PREVENT THE FACILITATION 
OF TAX EVASION MAY BE 
ABOUT TO CHANGE 

1   https://www.gov.uk/government/publications/
number-of-live-corporate-criminal-offences-
investigations/number-of-live-corporate-criminal-
offences-investigations

2  [1982] EWCA Crim 2 
3  R v Hayes [2015] EWCA Crim 1944
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the Court of Appeal found that there was no authority to 
support it and concluded that “from time to time, markets 
adopt patterns of behaviour which are dishonest by the standards 
of honest and reasonable people; in such cases, the market has 
simply abandoned ordinary standards of honesty.” The suggestion 
that market practice or, to put it another way, industry norms 
should play a special role in determining the objective question 
of whether conduct was dishonest was therefore rejected. 

Whilst the decision of the Court of Appeal in Hayes did 
not change the scope of dishonesty, being simply a rejection 
of an attempt to broaden it, the second case brought a 
profound change to the test that had been applied for over 30 
years. In the civil case, Ivey v Genting Casinos (UK) Ltd4, the 
Supreme Court declared that the two-limb test in Ghosh was 
wrong. In fact, all that was required to determine whether a 
person had been dishonest was proof that his conduct was 
dishonest according to the standards of ordinary, reasonable 
and honest people. Whether a defendant appreciated that 
he was dishonest was irrelevant. Otherwise, people without 
a moral compass, but behaving in an otherwise thoroughly 
dishonest way, may be acquitted. In contrast to Mr Hayes’s 

application, which restated the law as it was widely 
understood, the Supreme Court’s articulation of dishonesty 
represented a substantial shift from decades of practice. 
Notwithstanding this was an obiter comment in a judgement 
of civil law, it was immediately followed in criminal courts; 
juries were pulled out of deliberations to be re-directed 
under this revised test.  The test set out in Ivey was recently 
confirmed in the Court of Appeal in R v Barton and Booth, 
where it was held that “dishonesty [is] assessed by reference to 
society’s standards rather than the defendants’ understanding of 
those standards.”5

The combined effect of these cases is that conduct which 
professionals facing a criminal prosecution may otherwise 
have thought was defensible on the basis that it was industry 
standard and in which many other practitioners in the same 
industry engaged, must now be critically re-evaluated. Because 
the requirement to prove dishonesty sits at the heart of 
nearly every criminal tax offence (only a handful of criminal 
tax offences require proof of recklessness or another state of 
mind), the prosecution of tax fraud should, at least in theory, 
now be easier.      

Public sentiment
This shift towards objectivity, the standards of the ordinary 
person, is all the more acute in light of the hardening of 
public sentiment in the field of tax planning. After the last 
financial crisis of 2008, the government’s “we’re all in this 
together” rhetoric was underpinned by the notion that 
everyone, including corporates, should pay their fair share. 
Tax planning, once a private or commercial matter, became 
a moral issue.  David Cameron’s criticism of celebrities 
engaging in tax avoidance schemes was a surprising move for 
a Conservative prime minister, but one that we can expect 
to see again as the Chancellor looks for ways to increase 
the tax take to aid the exchequer’s post-pandemic recovery.  
Given these developments, the question of what an ordinary, 
reasonable person on the Clapham Omnibus (or more 
importantly an ordinary, reasonable juror) regards as honest 
is likely to have shifted in a way that is uncomfortable for 
those involved in tax planning. Professional tax advisors will 

THIS SHIFT TOWARDS 
OBJECTIVITY, THE 
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SENTIMENT IN THE FIELD 
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DECADES OF PRACTICE

5  [2020] EWCA Crim 575
4  [2017] UKSC 67; [2017] 3 WLR 1212



dishonestly taken action to facilitate the taxpayer-level evasion, 
so again, proving this conduct is now easier as a result of the 
narrowing of the dishonesty test. Examples of facilitation 
offences include being knowingly concerned in, or taking steps 
with a view to, the fraudulent evasion of tax by another person 
(e.g. s.106A Tax Management Act 1970) or liability arising 
under the usual principles of accessorial liability (e.g. aiding, 
abetting, counselling or procuring the commission of a UK 
tax evasion offence). If the associated person is only proved 
to have accidentally, ignorantly or even negligently facilitated a 
tax evasion offence, the CCO is not committed.  Nonetheless, 
when considering whether the associated person has been 
facilitating tax evasion, a more critical analysis of whether the 
associated person’s advice or conduct was dishonest must now 
be applied, according to the purely objective test for dishonesty 
propounded in Ivey and accepted in Barton and Booth, taking 
into account the ordinary person’s perception of the honesty 
present (or absent) in tax planning. 

The application of this narrower test must also be considered 
when evaluating stage 3; whether the business has reasonable 
procedures in place to prevent its employees or associates 
facilitating tax evasion.   In evaluating whether its procedures 
might be considered reasonable, a business cannot take 
comfort from the fact that its employees are engaging in 
the type of sophisticated tax planning which characterises 
the industry.  Those formulating reasonable procedures on 
behalf of the business are faced with a dilemma. In an industry 
where there is demand for the most effective advice (or to 
put it another way, the advice which saves the most tax) 
taking an overly safe view may be bad for business. While this 
dilemma may sound familiar from complaints made about 
similar legislation such as the Bribery Act 2010, the analysis of 
dishonesty in the CCO is more nuanced (dishonesty is not a 
requirement of the corporate bribery offence in the Bribery 
Act 2010).  It is harder to predict what an ordinary person 
may consider is dishonest in the context of tax planning, or 
a profession or trade that is unfamiliar to them, than it is to 
predict whether they will consider a payment is made with 
the requisite intent to be a bribe.    

TAX EVASION
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6   https://www.gov.uk/government/publications/
code-of-practice-9-where-hm-revenue-and-
customs-suspect-fraud-cop-9-2012

not be judged by their peers. Their subjective view that their 
conduct falls short of dishonesty but is instead innovative, 
sharp or simply characteristic of the ingenuity which they 
clients demand from them, is no longer relevant.   

The CCO through the new lens of dishonesty 
These developments concerning dishonesty are relevant to 
the CCO. Take the example of a private wealth professional 
firm or tax advisory business. It will be at risk of investigation 
for the CCO where one of its clients has been involved 
in criminal, dishonest tax fraud and there are grounds to 
believe that a person associated with the business has also 
played a dishonest role. The following summarises the three 
stages of the CCO, all of which must be proved, insofar as 
the CCO relates to tax planning: 

• Stage 1: there is criminal tax evasion by a taxpayer, who 
is the client of the business; 

• Stage 2: there is criminal facilitation of the tax evasion 
by a person ‘associated’ with the business, who is likely 
to be a member of staff, but who could be someone 
with a more remote connection; and 

• Stage 3: the business failed to implement reasonable 
procedures to prevent its associate from committing the 
criminal facilitation act.

A conviction at the taxpayer level (stage 1) should now be 
easier as a result of the refined test for dishonesty.  But such 
a conviction is not a pre-requisite to bringing a prosecution 
against the business for the CCO. For example, HMRC can 
offer immunity to a taxpayer who voluntarily comes forward 
and makes a full and complete disclosure of all unpaid tax 
liabilities, provided the disclosure is accompanied by an 
admission of fraud.6  If the taxpayer’s confession became 
part of the prosecution case against the business, it would 
constitute sufficient proof, to the criminal standard, that 
the taxpayer level offence had been committed. In these 
circumstances, establishing stage 1 of the CCO would be 
relatively straightforward for HMRC.  

The associated person (stage 2) must have deliberately and 

%20�https://www.gov.uk/government/publications/code-of-practice-9-where-hm-revenue-and-customs-suspect-fraud-cop-9-2012
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So why so few CCO cases?
To summarise: where a taxpayer receives immunity from 
prosecution for ‘handing themselves in’ for what is accepted 
to be tax fraud, a criminal investigation into whether the 
business which advised the taxpayer committed the CCO 
may be closer than many in the tax planning industry may 
think. Which returns us to the paradox: since its introduction 
on 30 September 2017, there have been no prosecutions 
for the CCO.  On 10 February 2020, in response to a 
Freedom of Information Request, HMRC revealed that, as of 
31 December 2019, there were only nine live investigations 
of the CCO with a further 21 opportunities ‘under review’.  
About a year earlier, HMRC had revealed that there were five 
open investigations. As none of these resulted in prosecutions 
or a deferred prosecution agreement, either all five have 
concluded without any action being taken, or one must 
assume that some or all of them are included in the current 
nine cases. Either way, this is a strikingly low figure.     

It is likely that there will be more on the horizon. The 
CCO was introduced with great fanfare following the 
government initiative of ‘No Safe Havens’, which was directed 
at clamping down on offshore tax evasion and as part of a 
wider international initiative launched as part of the UK’s 
G8 presidency to increase tax transparency. It is difficult to 
know why enforcement has been slow. However, as the cost 
of the pandemic is counted and the government seeks to 
rebalance the books, HMRC may well be directed to redouble 
their efforts and not shy away from deploying the legislative 
weapons at its disposal. HMRC’s current reluctance to 
prosecute the CCO may be about to change. 

MONEY LAUNDERING DIRECTIVE
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LEGAL PROFESSIONAL PRIVILEGE

Legal professional privilege (‘LPP’) is a common currency 
for lawyers and clients of every discipline. Even in the 
most amiable transactional work, a lawyer should know 

whether the advice and communications are privileged or, 
perhaps more importantly, whether the client expects them 
to be privileged. Subject to narrow public interest exceptions 
(for example, where the matter concerns a risk of serious 
harm) or clear statutory intent, LPP is an absolute right. 
A court cannot decide that LPP should be overridden, no 
matter the strength of the competing arguments. This is even 
the case where the privileged material might assist the defence 
of a person accused of murder (see R. v Derby Magistrates' 
Court Ex p. B1).

This immutable status being accepted, challenges usually 
seek to establish that LPP never existed in the first 

place, or else has subsequently been lost. Recent 
high-profile challenges have concerned how LPP 
arises in contemplation of a criminal investigation 
(Director of the Serious Fraud Office v Eurasian 
Natural Resources Corp Ltd2) or tax litigation 
(Bilta (UK) Ltd (In Liquidation) v Royal Bank of 
Scotlandi).

CRIME, FRAUD AND INIQUITY –

HOW CAN AN ALLEGATION 
OF WRONGDOING OVERRIDE 
LEGAL PROFESSIONAL 
PRIVILEGE?

The so-called ‘crime-fraud exception’ (‘CFE’) is an example 
of where LPP is sidestepped by establishing that it never 
existed in the first place. The recent High Court judgment 
in Addlesee & ors v Dentons Europe LLP3 (‘Addlesee’) is an 
excellent primer on CFE, not least because it highlights areas 
in which it may currently be underutilised or misunderstood. 

The facts are relatively straightforward; investors put money 
into a scheme that it was claimed would recover and re-sell 
reconstituted gold-dust. Participants were assured that the 
investment was low risk, as there was sufficient insurance to 
repay their contributions should it fail. Unfortunately for them, 
the majority of investments (some £6.5m according to the 
claimants) were never returned. 

The claimants sought damages from the defendant law firm, 
on the basis that its predecessor firm had recklessly or 
negligently facilitated a fraud by acting for the promoter of 
the scheme. In particular, the predecessor firm had provided 
‘letters of comfort’ to investors which (wrongly) verified the 
underlying assets that purportedly underwrote the security of 
their investment. 

In the application at hand, the claimants sought an order that, 
for the purposes of disclosure and inspection, the relationship 
between the defendant and its erstwhile client should not be 
treated as legally privileged, on the basis that either:

i)   The client had been knowingly and dishonestly 
involved in a fraud; or 

ii)   The client had unwittingly facilitated the fraud. The 
fact that the client may have been an innocent stooge 
did not mean that the defendant had not been 
instructed for a fraudulent purpose. 

For the defendant’s part, whilst it denied the substantive claim 
of recklessness or negligence, it did not admit or deny that 
the purpose of the scheme (whether masterminded by their 
client, or a third party) was fraudulent. The question for the 
court was therefore whether, on the evidence presented by 
the claimants, did CFE apply such that LPP had never existed 
between the defendant and its erstwhile client. 

Nick Barnard 
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1  [1996] A.C. 487
2  [2018] EWCA Civ 2006
3  [2020] EWHC 238 (Ch)
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The test for CFE 
Master Clark’s judgment records substantial agreement on the 
relevant principles: 

1.  Lawyer-client communications are not protected by 
LPP if the lawyer was instructed for the purpose of 
furthering crime, fraud or iniquity (see, for example, 
Derby & Co Ltd v Weldon (No 7)4 and subsequent 
authorities). Keen-eyed readers will note that the 
conduct which triggers the exception is not limited to 
crime and fraud, but also includes ‘iniquity’. 

As explained in JSC BTA Bank v Ablyazov5 the exception 
“extends to fraud or other equivalent underhand conduct 
which is in breach of a duty of good faith or contrary to 
public policy or the interests of justic”’. 

Ablyazov goes on to provide some helpful guidance as to 
whether a lawyer has been instructed for such iniquitous 
purposes:

“…the touchstone is whether the communication is made 
for the purposes of giving or receiving legal advice, or for 
the purposes of the conduct of actual or contemplated 
litigation, which is advice or conduct in which the solicitor 
is acting in the ordinary course of the professional 
engagement of a solicitor. If the iniquity puts the advice 
or conduct outside the normal scope of such professional 
engagement, or renders it an abuse of the relationship 
which properly falls within the ordinary course of such an 
engagement, a communication for such purpose cannot 
attract legal professional privilege. 

This extension of CFE beyond criminal misconduct and 
dishonesty means that, not only is the term ‘crime-fraud 
exception’ insufficient, but also that its application may 
be being overlooked in areas where it applies.   

2.  CFE applies whether or not the solicitor is aware of the 
wrongful purpose (see Kuwait Airways Corpn v Iraqi 
Airways Co (No 6)6).

3.  CFE can apply even if the client is unaware of the 
wrongful purpose, i.e. if the client is being used by a 

third party to further the wrongful purpose. In such 
circumstances, it is a question of fact and degree as to 
whether the nexus between that third party and the 
client took the client-lawyer relationship beyond the 
scope of ordinary professional employment, such that it 
should not benefit from confidentiality and LPP (see R v 
Central Criminal Court ex p Francis7).

4.  The alleged wrongdoing need not be proved on the 
balance of probabilities. Rather, there need only be 
prima facie evidence. 

Previous authorities have attempted to refine the standard 
of prima facie evidence required to establish CFE. Where the 
fraud or other wrongdoing is not in issue in the substantive 
claim, there should be ‘strong’ prima facie evidence (see 
Barclays Bank Plc v Eustice8). Where it is in dispute, there 
should be ‘very strong’ prima facie evidence (see Kuwait 
Airways Corpn at [42]). 

In trying to unpick these terms, Master Clark concluded that 
“the distinction between a strong and very strong prima facie case 
is not readily discernible in their practical application.” In making 
this observation, she might also have asked whether there is 
such a thing as a ‘weak’ prima facie case, thus illustrating the 
difficulty of trying to subdivide a standard that is both low and 
subjective. Rather, Master Clark indicated a preference for 
the analysis in Derby v Weldon, which emphasised that each 
case should be considered on its own facts as to whether the 
alleged misconduct is sufficient to displace the purported LPP.  

Nonetheless, Master Clark concluded that the standard 
required was a ‘strong’ prima facie, noting in particular that (i) 
the defendant had not denied (only ‘not admitted’) that fraud 
had taken place and (ii) the fraud alleged was against the client 
and/or the third party, rather than the defendant. In other 
words, as fraud was not the issue in the substantive claim 
(rather, whether the predecessor firm had been negligent or 
reckless), the lower standard should apply. 

Master Clark concluded that the claimants had established 
a strong prima facie case, even going so far as to describe it 

PREVIOUS AUTHORITIES 
HAVE ATTEMPTED TO 
REFINE THE STANDARD 
OF PRIMA FACIE 
EVIDENCE REQUIRED TO 
ESTABLISH CFE

4  [1990] 1 WLR 1156
5   [2014] EWHC 2788 (Comm) [2014] 2 CLC 263 

at [68]
6  [2005] EWCA Civ 286 at [14]

7  [1989] A.C. 346
8  [1995] 1 WLR 1238
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as ‘very strong and compelling’ (somewhat undermining her 
previous criticism of the strong/very strong delineation). 
Furthermore, even if the client itself had been ignorant of 
the fraud, the circumstances in which it had instructed the 
defendant (i.e. at the suggestion of the third party in order 
to produce the deceptive ‘comfort letters’) meant that the 
matter fell outside the ordinary scope of the lawyer/client 
relationship, and so should not benefit from LPP. As such, 
the documents held by the defendant in respect of the client 
should be disclosed because they fell within the CFE. 

Master Clark should be praised for a judgment that successfully 
condenses and applies the sprawling authorities on CFE. In 
particular, the judgment illustrates its breadth and identifies 

areas in which it may currently be misapplied or underutilised.

Criminal and regulatory investigations 
Various UK investigative agencies have powers to obtain 
evidence by compulsion, whether through search and seizure 
powers (either under a warrant or, for example, following 
arrest under Section 18 Police and  Criminal Evidence Act 
1984 (‘PACE’) or through specific statutory provisions such 
as the SFO’s Section 2 powers granted by the Criminal 
Justice Act 1987. Such powers always preclude the seizure or 
compulsory disclosure of (inter alia) LPP material. However, 
as explained above, where material is created for an iniquitous 
purpose, it never attracts privilege at all. 

With this in mind, it is surprising that investigators do 
not seek disclosure of such material more often. If the 
investigator can establish a strong prima facie case that the 
suspect or defendant instructed his lawyer (even unwittingly) 
for the purpose of (for example) advancing a fraud, or 
laundering the proceeds of crime, then that advice and the 
related communications are fair game. However, as far as 
the author knows, no UK agency has ever sought to use its 
powers to obtain ostensibly LPP material under the CFE 
on any basis other than that the underlying purpose was 
criminal. In other words, the more nebulous and versatile 
‘iniquity card’ has never been played. 

This reticence to expand the repertoire beyond alleged 
criminality may be reflected in the inconsistent drafting of 
the powers available to the SFO, the FCA and the police. 
Section 2 powers are limited such that the SFO cannot 
demand production of any document the holder could 
withhold during High Court proceedings on the basis of LPP. 
By implication therefore, if the SFO could establish that CFE 
defeats LPP, the restriction would not apply and disclosure 
could be compelled. 

By comparison, the equivalent disclosure provisions available 
to the FCA are more limited. Section 413 Financial Services 
and Markets Act 2000 (‘FSMA’) excludes from disclosure any 
material falling under the definition of LPP, whilst noting that 

THIS RETICENCE TO EXPAND 
THE REPERTOIRE BEYOND 
ALLEGED CRIMINALITY 
MAY BE REFLECTED IN THE 
INCONSISTENT DRAFTING 
OF THE POWERS AVAILABLE 
TO THE SFO, THE FCA AND 
THE POLICE

MASTER CLARK 
SHOULD BE PRAISED 
FOR A JUDGMENT 
THAT SUCCESSFULLY 
CONDENSES AND APPLIES 
THE SPRAWLING 
AUTHORITIES ON CFE
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items held “with the intention of further a criminal purpose” are 
not so protected. In effect, the FCA are not (at least for the 
purposes of FSMA) entitled to rely on the broader ‘iniquity’ 
exclusion. A similar limitation applies to the material excluded 
from LPP protection when seeking a search warrant under 
Section 10 PACE (i.e. only a ‘criminal’ purpose is sufficient to 
defeat privilege; mere iniquity is not enough).   

It is unclear whether this was a deliberate legislative decision 
to gift broader powers to the SFO and/or restrict those 
available to the FCA or the police. It may simply have been 
a failure to appreciate that the scope of CFE is broader than 
criminality alone. 

Private prosecutions 
As private prosecutions become increasingly popular, it is 
only a matter of time before LPP and CFE are tested in 
respect of the prosecutor’s disclosure obligations. 

Unlike a state prosecution, a private prosecutor and the 
complainant are usually the same party, or else closely 
connected. This means that, unlike a state prosecution, 
a private prosecutor often has absolute insight into the 
motives of the complainant. Whilst a state prosecutor 
might suspect that a complainant has an ulterior motive  
in supporting a prosecution (revenge, for example, or 
to bolster related civil proceedings), provided that the 
evidential and public interest tests are fulfilled, the state 
prosecutor need not be concerned that he is also fulfilling 
the complainant’s alternative ambition. 

Although it is permissible for a private prosecution to be 
brought for ulterior or mixed motives (for example, to 
encourage settlement in civil proceedings alongside securing 
a criminal fraud conviction), it is not acceptable to have an 
‘oblique motive which is so dominant and so unrelated to the 
proceedings that it renders them an abuse of process’ (see 
R (G) v S and S9). 

How, though, could a defendant ever possibly prove that 
the private prosecutor’s motive is so dominant and wholly 
unrelated to criminal justice that it amounts to an abuse 
of process? 

A state and private prosecutor have the same duties under 
the Criminal Procedure and Investigations Act 1996 (‘CPIA’) 
with respect to ‘unused material’. They must disclose to 
the accused any undisclosed material that might reasonably 
be considered capable of undermining the case for the 
prosecution against the accused, or of assisting the case for 
the accused. 

For a private prosecutor, such material may well include 
communications with lawyers that reveal the complainant’s 
motives. Ordinarily, the complainant could expect to be 
able to keep such privileged communications private. 
However, what if those communications confirmed that he 
had no interest in seeing criminal justice served, and instead 
revealed that the sole purpose of the prosecution was to 
publicly embarrass his opponent, or to exert pressure in civil 
proceedings? 

Combining the tests in Ablyazov and R(G) v S and S, 
instructing lawyers to pursue a deliberate subversion of 
the court’s powers would surely go beyond any ordinary 
professional engagement (few, if any, lawyers advertise 
themselves as facilitators of abusive prosecutions). As 
such, no privilege would attach to the complainant’s 
communications with his lawyers. Such evidence of an 
abusive purpose would plainly (perhaps fatally) undermine 
the prosecution and assist the defendant, and so those 
communications would fall to be disclosed under the CPIA.

Conclusion
Although it sets no precedent, Addlesee does much to clarify 
the breadth of CFE. Both investigators and litigants are well-
advised to examine the judgment and consider whether their 
current approach to supposedly LPP material is too narrow 
or too timid. Unfortunately for Master Clark, she may lose 
friends in judicial circles if her colleagues find themselves hit by 
a tidal wave of applications in which they must grapple with 
what constitutes a ‘strong’ or ‘very strong’ prima facie case, 
or whether a particular instruction falls within or without the 
‘normal scope of professional engagement’.  Fortunately for 
them, they at least have clear guidance. 

HOW, THOUGH, COULD 
A DEFENDANT EVER 
POSSIBLY PROVE 
THAT THE PRIVATE 
PROSECUTOR’S MOTIVE 
IS SO DOMINANT AND 
WHOLLY UNRELATED TO 
CRIMINAL JUSTICE THAT 
IT AMOUNTS TO AN ABUSE 
OF PROCESS? 

AS PRIVATE 
PROSECUTIONS 
BECOME INCREASINGLY 
POPULAR, IT IS ONLY 
A MATTER OF TIME 
BEFORE LPP AND CFE 
ARE TESTED IN RESPECT 
OF THE PROSECUTOR’S 
DISCLOSURE OBLIGATIONS

9  [2017] EWCA Crim 2119 at [27]
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Background
On 6 and 7 August 2019, AIM-listed company Burford Capital 
(‘Burford’) found itself the subject of a short selling attack, or 
‘bear raid’, launched by US investment fund Muddy Waters.  
The result for Burford was a 56% tumble in its share price, 
wiping approximately £1.7 billion off its total market value.  
Muddy Waters meanwhile raked in a multi-million profit.   

Burford was understandably furious. It commenced an 
investigation and retained Professor Joshua Mitt, an expert 
in short selling statistical analysis, who conducted an analysis 
of the available order book data. However, the data did not 
contain the identities of those involved in the buying and 
selling of Burford shares during the two day attack.  

Layering and Spoofing
Professor Mitt’s analysis identified patterns of trading 
consistent with illegal market manipulation, layering and 
spoofing. If Burford was right, then the alleged spoofers would 

have committed offences under Part 7 Financial Services 
Act 20121 (FSA) and/ or Article 15 EU Market Abuse 
Regime2 (‘MAR’).  Burford reported the professor’s 
findings to the London Stock Exchange (‘LSE’) which 
maintains and operates AIM, and the FCA, and lobbied 
both for an investigation.

Both the LSE and the FCA had not been slow off the 
mark in investigating the bear raid. Prior to receipt of 

BURFORD V LONDON STOCK 
EXCHANGE – MAKING A 
SPLASH IN MUDDY WATERS 

CORPORATE CRIMINAL LIABILITY

Claire Cross 
Partner

Burford’s dossier both had already commenced their own 
investigations.  However, despite their efforts, and Burford’s 
dossier, both authorities concluded that the evidence did not 
establish that anyone had engaged in spoofing. They held that 
Muddy Waters had orchestrated market manipulation but it 
was legitimate and that spoofing had not caused the collapse 
in Burford’s share price.  Accordingly it announced that no 
enforcement action would be taken.

Burford was deeply dissatisfied with this outcome. It believed 
that, if it could somehow gain access to the LSE’s confidential 
data which revealed the identities of the short sellers this 
would enable it to refute the findings of the FCA and LSE. 
Furthermore the data could then justify Burford launching a 
civil claim or private prosecution against Muddy Waters and 
its supporters. 

Burford contacted the LSE. It explained that it had, via the 
professor, already established a good arguable case of spoofing 
and that the LSE was in possession of information which would 
strengthen it to the extent that Burford would be able to prove 
in court that spoofing had occurred on a major scale. It sought 
to persuade the LSE to disclose the data. Data which would 
identify each person who had traded Burford’s ordinary shares 
on 6 and 7 August 2019 – a staggering total of around 360,000 
transactions. The LSE refused, asserting that the data was 
commercially sensitive and that it owed AIM participants a duty 
of confidentiality. Moreover it had shared this data with the 
FCA which of course had considered it before determining that 
Burford’s spoofing allegation was fanciful. 

Burford remained resolute. It initiated a High Court 
application in Burford v London 

Stock Exchange3 for a Norwich Pharmacal order which would 
compel the LSE to disclose the data to it.  

The Application
In order for its application to succeed Burford had to establish:

1. There was a good arguable case that illegality, in this case 
spoofing or layering, had occurred  

BOTH THE LSE AND THE 
FCA HAD NOT BEEN 
SLOW OFF THE MARK IN 
INVESTIGATING THE BEAR 
RAID. PRIOR TO RECEIPT 
OF BURFORD’S DOSSIER 
BOTH HAD ALREADY 
COMMENCED THEIR OWN 
INVESTIGATIONS

1   http://www.legislation.gov.uk/ukpga/2012/21/
part/7/enacted 

2   https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:32014R0596&from=EN

3  [2020] EWHC 1183 (Comm)

http://www.legislation.gov.uk/ukpga/2012/21/part/7/enacted
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014R0596&from=EN
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2. Burford was entitled to have its allegations tested by 
litigation in court and that there was a strong public 
interest that its putative litigation should not be stifled by 
the LSE’s refusal to disclose 

3. The LSE were (a) mixed up in the wrongdoing so as 
to have facilitated it and (b) able or likely to be able to 
provide the information necessary to enable the ultimate 
wrongdoer to be sued.

The LSE put up a spirited defence supported by the FCA. 
Firstly it reminded the Court that it had carried out a review 
of the full data set, with the identities of all of the market 
participants available to them, and could find no evidence of 
wrongdoing.  Furthermore, LSE contended that Professor 
Mitt’s expert report was not probative of Burford’s core 
allegation of spoofing and his conclusion that his research 
was probative of it was mistaken – that there is a world of 
difference between data being consistent with spoofing and 
it being probative of spoofing. Thirdly, it adduced its own 
expert evidence which doubted that there was consistency. 
And finally, that it would defeat an orderly market and harm 
the reputation of AIM if an unhappy market participant 
like Burford could obtain such confidential data in order to 
ventilate its grievance.  

The Judgment
Burford remained undeterred and there was a three-day 
remote hearing in April 2020 with judgment handed down 
on 15 May. Baker J dismissed Burford’s application for 
Norwich Pharmacal relief. The Judge found, after conducting 
a detailed review of the evidence, that the Professor’s 
reported findings did not in fact provide proof of market 
manipulation. Whilst there were examples of patterns in the 
order data that sellers could have created if they had been 
behaving manipulatively whether the sellers involved were 
behaving manipulatively was a matter of speculation on the 
anonymised data. As such, Burford had not satisfied the first 
of the three conditions for relief; it had not established a 
good arguable case. 

THERE IS A WORLD OF 
DIFFERENCE BETWEEN 
DATA BEING CONSISTENT 
WITH SPOOFING AND IT 
BEING PROBATIVE OF 
SPOOFING
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Additional Issues 
However, matters did not finish there.  Despite finding 
against Burford, the Judge moved onto consider whether 
even if he had been satisfied that Burford had fulfilled all 
three  conditions, he would have then held that it was in 
the interests of justice to make a Norwich Pharmacal order 
against the LSE.  

In dealing with this, Baker J made a number of interesting 
and important points related to Burford’s claim that it was 
essential that the data be provided so as to allow it to:

1. Pursue claims against the wrong doers in tort;

2. Bring a private prosecution for financial crimes;

3. Persuade the FCA and/or CPS to bring a prosecution; or 

4. Persuade the FCA to re-consider the conclusion it had 
reached as market regulator that there was no real basis 
to suppose that market abuse occurred.

Baker J queried whether Burford did actually have any cause 
of action under either the civil or criminal regimes. He 
doubted whether a civil claim was actionable at the suit of 
Burford, as opposed to by its shareholders. Furthermore he 
held that:

a)  The FCA is the only body able to take action in England 
& Wales for market abuse committed in contravention 
of the Market Abuse Regime; and

b)  There is a restricted list of those who can prosecute 
criminal offences related to misleading the market such 
as those offences found in Section 389 Financial Services 
and Markets Act 20004  and Part 7 FSA 20125.

These limitations would clearly cause difficulties to any person 
who wished to pursue their own civil action in respect of 
alleged market abuse.   

In relation to Burford bringing a private prosecution for 
alleged spoofing whilst there is no such barrier to a private 
prosecution being taken under the Fraud Act 20066. The 
Judge was sceptical, however, as to whether a prosecution 

for a generic fraud offence would be permitted to run to 
trial given the availability of the specialist offences mentioned 
above.    

Furthermore, in respect of Burford’s suggestion at (3) 
and (4), that they might persuade or “stimulate” the FCA 
into reconsidering its position, the learned judge made it 
clear that the correct route to have followed seeking such 
a consequence would have been a judicial review of the 
FCA’s decision not to commence an Enforcement probe.  In 
addition, the FCA already held in its possession all of the 
information that Burford sought from the LSE as Baker J 
noted, “If Burford were to pursue a judicial review the court 
sitting in that jurisdiction would have had ample power to deal 
with any information asymmetry”.

Finally the Judge concluded that if the order had been made 
it could have damaged public confidence in the FCA as a 
regulator and possibly encouraged potential wrong doers:

“If this court were to state that there was a good arguable case 
of unlawful market manipulation in a case where both the stock 
exchange and the FCA had each independently found that there 
was no arguable case at all, this could in fact be perceived as 
a finding that the system is in place for detecting and or acting 
upon possible market abuse are weak. This might be said to 
be an encouragement not a deterrent to those who might be 
minded to engage in unlawful market manipulation.”

Conclusion
Although private prosecutions and civil actions are becoming 
increasingly popular where a public prosecutor or regulator 
cannot or will not take action against an alleged wrongdoer, 
ultimately the pursuer will always be hamstrung if key 
evidence remains out of reach. Furthermore, in some 
instances courts and legislators have put in safeguards to 
prevent a free-for-all with respect to both private civil and 
criminal actions. Whilst this was a bold and innovative move 
by Burford, the High Court concluded that the granting of 
a Norwich Pharmacal order would likely have been the first 
step to circumventing those safeguards.  

ALTHOUGH PRIVATE 
PROSECUTIONS AND 
CIVIL ACTIONS ARE 
BECOMING INCREASINGLY 
POPULAR WHERE A 
PUBLIC PROSECUTOR 
OR REGULATOR CANNOT 
OR WILL NOT TAKE 
ACTION AGAINST AN 
ALLEGED WRONGDOER, 
ULTIMATELY THE 
PURSUER WILL ALWAYS 
BE HAMSTRUNG IF KEY 
EVIDENCE REMAINS OUT 
OF REACH

FINALLY THE JUDGE 
CONCLUDED THAT IF THE 
ORDER HAD BEEN MADE 
IT COULD HAVE DAMAGED 
PUBLIC CONFIDENCE IN 
THE FCA AS A REGULATOR 
AND POSSIBLY 
ENCOURAGED POTENTIAL 
WRONG DOERS

4   http://www.legislation.gov.uk/ukpga/2000/8/
section/389

5   http://www.legislation.gov.uk/ukpga/2012/21/
part/7

6   http://www.legislation.gov.uk/ukpga/2006/35/
contents

http://www.legislation.gov.uk/ukpga/2000/8/section/389
http://www.legislation.gov.uk/ukpga/2012/21/part/7
http://www.legislation.gov.uk/ukpga/2006/35/contents
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THE SUPREME COURT PUTS 
THE DPA IN MLA – BUT 
WILL BREXIT MEAN THE 
VICTORY IS SHORT-LIVED?

Andrew Smith 
Partner

Earlier this year, in Elgizouli v Secretary of State for the 
Home Department1, a seven Justice Supreme Court ruled 
unanimously that the Secretary of State had acted unlawfully 
in providing to the US authorities mutual legal assistance 
(‘MLA’) – in the form of the product of UK police enquiries 
– which would be used to facilitate the prosecution of 
offences carrying the death penalty. The court declined to 
establish a common law principle that facilitation of the death 
penalty through the provision of MLA is unlawful. Rather, the 
unlawfulness arose from the Secretary of State’s failure to 
take into account the provisions of the Data Protection Act 
2018 (‘DPA’) concerning the transfer of personal data to third 
countries. 

This article explores the consequences of this judgment, not 
just for death penalty cases, but for all cases in which the 
provision of MLA to an overseas prosecutor engages the 
DPA. Because the DPA implements EU law, the judgment also 
illuminates the post-Brexit future of MLA once the transition 

period ends on 31 December 2020. On this date, the 
DPA will be amended, leading to a divergence between 
the UK and the EU’s data protection regimes. This will 
create problems for prosecutors in multi-jurisdictional 
investigations, as well as opportunities for defence lawyers 
to disrupt those investigations.  

The Judgment 
The appellant’s son (E) was alleged to have travelled from 
the UK to Syria to support a terrorist group. The group was 
suspected of involvement in numerous murders, including 
of US and UK citizens. In June 2015, the US sought MLA 
in respect of a criminal investigation, requesting materials 
gathered by the UK police. The UK requested an assurance 
that the death penalty would not be sought against anyone 
found guilty. The US declined to give this assurance. In January 
2018, E was detained by the Syrian Democratic Forces. In 
June 2018, the Home Secretary acceded to the MLA request 
without obtaining a death penalty assurance. The Divisional 
Court upheld the decision to provide MLA but certified the 
following issues of public importance: (a) whether it was 
unlawful for the Secretary of State to provide MLA to a 
foreign state that would facilitate the imposition of the death 
penalty on the individual in respect of whom the evidence was 
sought; and (b) whether (and if so in what circumstances) it 
was lawful under the DPA, as interpreted in light of EU data 
protection law, for law enforcement authorities in the UK to 
transfer personal data to law enforcement authorities abroad 
for use in capital criminal proceedings.

On the first issue, the court observed that the UK 
had a clear policy of opposing the death penalty in all 
circumstances. In countries subject to the European 
Convention on Human Rights (‘ECHR’), the right under 
Article 2 and Protocol 13 not to be subjected to the death 
penalty was recognised as a fundamental right. However, 
there was no settled rule of customary international law to 
this effect. The law of the ECHR prohibited extradition or 
deportation of an individual to another state where there 
were substantial grounds for believing that they would face 
a real risk of being subjected to the death penalty. However, 
there was no equivalent established principle that prohibited 
the sharing of information relevant to a criminal prosecution 
in a non-abolitionist country. In order to preserve 
legal certainty, the common law had to be developed 
incrementally and on established principles, rather than 
the more dramatic change envisaged here, which was the 

1   [2020] UKSC 10

IN ORDER TO PRESERVE 
LEGAL CERTAINTY, THE 
COMMON LAW HAD 
TO BE DEVELOPED 
INCREMENTALLY AND ON 
ESTABLISHED PRINCIPLES, 
RATHER THAN THE MORE 
DRAMATIC CHANGE 
ENVISAGED HERE, WHICH 
WAS THE PREROGATIVE 
OF THE LEGISLATURE
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prerogative of the legislature. For these reasons, the Justices 
(with the exception of Lord Kerr) declined to recognise a 
common law principle that the provision of MLA is unlawful 
where it will be used to facilitate the imposition of the death 
penalty in a foreign state. 

On the second issue, the court observed that the transfer 
of personal data to a third country was prohibited unless 
the three conditions in section 73 DPA were met. It 
was the second condition (Section 73(3)) that was at 
issue, namely whether the transfer was: (a) based on an 
adequacy decision of the European Commission; (b) if not 
based on an adequacy decision, was based on there being 
appropriate safeguards; or (c) if not based on an adequacy 
decision or appropriate safeguards, was based on special 
circumstances. In this case, it was common ground that 
the transfer had not been based on an adequacy decision 
of the European Commission. The tests of “appropriate 
safeguards” and “special circumstances” had required specific 
and structured consideration by the Secretary of State. The 
DPA implemented Directive 2016/680 (‘the Directive’), 
which was therefore a legitimate aid to interpretation 
of the DPA. Recital 71 of the Directive was relevant to 
“appropriate safeguards” and left little room for discretion 
when it stated that “personal data will not be used to request, 
hand down or execute a death penalty or any other form of 
cruel and inhuman treatment”. Nor did the transfer meet the 
“special circumstances” condition. The Secretary of State’s 
decision had been based on political expediency rather 
than these statutory criteria. For these reasons, the Justices 
unanimously held that the Secretary of State had acted 
unlawfully in failing to take account of the requirements 
imposed by the DPA on transferring personal data to third 
countries, and thus upheld the appeal. 

Consequences for death penalty cases
Will the judgment change the approach of the UK 
authorities when they receive future MLA requests 
concerning an overseas prosecution for capital crimes 
without obtaining a death penalty assurance? 

The judgment does not mean that the Secretary of State 
can never provide MLA lawfully in these circumstances. 
If, for example, the MLA request is not for personal data, 
the DPA has no application and, there being no common 
law prohibition, the UK could lawfully accede to it. If, 
however, the MLA request is for personal data, the court 
suggested, albeit in obiter remarks, that there may be 
extreme circumstances in which the Secretary of State 
could lawfully provide the MLA, but only if the transfer was 
“urgently necessary to save life or prevent an imminent crime”. 
In upholding the UK’s international obligation to protect 
the right to life in Article 2 of the ECHR, the Secretary of 
State might lawfully reach the view that the need to provide 
information which could save lives (in, say, a devastating 
terrorist attack) outweighs the countervailing argument 
against facilitating the imposition of the death penalty.

However, in the majority of MLA requests in relation to 
which the imposition of the death penalty is a possibility, 
there will be no such urgency or threat to life, and 
accordingly no such Article 2 balancing exercise. In relation 
to these requests, assuming they are for personal data, it is 
difficult to see how the Secretary of State could satisfy the 
requirement of “appropriate safeguards” in Section 73(3) 
DPA (interpreted in light of Article 71 of the Directive) 
without both seeking and obtaining a death penalty 
assurance.  

Whilst this is a principled approach, there are good reasons 
for thinking that the Secretary of State may not always 
adhere to it in future. Elgizouli turned on an analysis of 
Section 73(3) DPA, which, as noted above, requires that 
the data transfer is (a) based on an adequacy decision of 
the European Commission; (b) if not based on an adequacy 
decision, is based on there being appropriate safeguards; 
or (c) if not based on an adequacy decision or appropriate 
safeguards, is based on special circumstances. When the 
transition period ends on 31 December 2020, Section 
73(3) will be amended so that, instead of an adequacy 
decision of the European Commission, the transfer must 
be based on domestic adequacy regulations instead. A 
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new Section 74A will be brought into force on the same 
date, which will empower the Secretary of State to make 
adequacy regulations to designate third countries (and/or 
entities in those countries) as affording an adequate level 
of data protection. In Elgizouli it was common ground that 
the European Commission had not delivered an adequacy 
decision concerning the US law enforcement authorities, 
which fell outside the list of designated entities in the 
European Commission’s EU-US Privacy Shield. In a post-
Brexit world, however, the Secretary of State will not be 
bound by the European Commission’s adequacy decisions 
and will be free to make its own determinations. The 
Secretary of State could therefore choose to designate the 
US – or certain US prosecuting authorities – under the new 
adequacy regulations, avoiding a repeat of the debate in 
Elgizouli, and permitting future transfers of data to the US in 
compliance with the amended DPA, even in prosecutions for 
capital crimes.

If this proposition seems far-fetched, it is worth recalling the 
last occasion on which Parliament legislated for the death 
penalty in the field of MLA – the Crime (Overseas Production 
Orders) Act 2019 (COPO). COPO only requires the UK to 
seek a death penalty assurance, not to obtain one, before an 
overseas country is designated as a bilateral partner.2  The 
Government might well amend the DPA along similar lines, 
determining that the US affords appropriate levels of data 
protection in adequacy regulations issued under Section 74A 
DPA, subject only to a COPO-style requirement that the UK 
seeks (but need not obtain) a death penalty assurance.          

Consequences unrelated to the death penalty 
The Supreme Court’s judgment has consequences which 
extend beyond death penalty cases. It places the DPA 
front and centre of the analysis the Secretary of State must 
perform before acceding to any transfer of personal data in 
response to an MLA request, regardless of the seriousness 
of the crime or the nature of the punishment. The process 
of structured decision-making regarded as mandatory by the 
Supreme Court – which the Secretary of State abjectly failed 
to perform in Elgizouli – can no longer be glossed over or 
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2   Indeed, the drafting of COPO partly explains why the 
Supreme Court was unwilling to accept a common 
law principle that facilitation of the death penalty 
through the provision of MLA was unlawful.
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ignored. A documentary record will need to be maintained 
justifying why the three conditions in Section 73 DPA are 
satisfied, in order to defend any future claim that the data 
transfer was unlawful. The same applies to requests under 
COPO, in which the overseas request for electronic data is 
not processed by the Secretary of State but is sent directly 
to the UK-based private entity holding the data. Data 
controllers in these private entities will need to perform the 
same documented analysis under Section 73 DPA in order 
to resolve whether they are acting lawfully in transferring the 
data overseas. 

The judgment also helps to illuminate the post-Brexit future 
of MLA, in that it highlights how the UK’s political desire to 
assist the criminal justice process in countries outside the EU 
(including but not limited to the US) will create a divergence 
between the UK and the EU’s data protection regimes. This 
divergence will have damaging consequences for the UK’s 
ability to cooperate with EU member states on cross-border 
criminal matters. The UK’s ability to continue to share data 
with EU member states, and vice versa, is contingent on the 
UK’s future willingness to conform to EU data protection 
requirements and its recognition of the jurisdiction of the 
European Court of Justice (‘CJEU’), which frequently issues 
judgments interpreting EU data protection law. However, 
the UK’s Brexit negotiators have consistently said that 
the UK has no intention of doing either of these things. If 
that remains the UK’s position by 31 December 2020, the 
UK would be unlikely to retain direct access to important 
databases of EU criminal intelligence, such as the Schengen 
Information System, and will exercise reduced influence 
through Europol and Eurojust on EU criminal justice policies.

The flipside of this divergence is that defence lawyers will 
have opportunities to disrupt joint investigations brought 
in the UK and an EU member state, whether formalised 
under a Joint Investigation Team (‘JIT’) or conducted on an 
informal basis. If the UK ultimately affords data protection 
to suspects in criminal investigations which is diluted from 
its EU equivalent, and if the UK rejects the jurisprudence of 
the CJEU, these suspects may be well-advised to challenge 

whether the transfer of data from the EU to the UK is lawful 
under, for example, the EU Charter of Fundamental Rights. 
How would an EU member state satisfy itself that the UK – 
which is now empowered to make its own determinations of 
adequacy diverging from those of the European Commission 
– is able to retain data lawfully and safeguard against its 
onward transfer to jurisdictions outside the EU? Where 
data was transferred to the UK under a JIT or another pre-
Brexit EU criminal justice measure, what will replace these 
measures to afford the suspect equivalent guarantees of 
data protection? These arguments may seem technical, but 
they will provide a fertile new ground for defence lawyers to 
disrupt cross-border criminal investigations between the UK 
and EU member states.  

Conclusion 
Elgizouli is a fascinating insight into how modern statutes 
such as the DPA can be interpreted to uphold time-
honoured fundamental rights, in the face of what the 
Supreme Court witheringly described as the Secretary 
of State’s political expediency. But the victory may be 
short-lived. As the UK hunts for trading opportunities 
outside the EU, it will likely become ever more willing to 
assist the criminal justice process in countries with poor 
human rights records and/or a willingness to use the death 
penalty. Brexit creates not only the commercial imperative 
but the legal freedom to provide this assistance, in that it 
removes the straightjacket of the European Commission’s 
adequacy decisions and the data protection jurisdiction of 
the CJEU. This will open up a new battleground for defence 
lawyers representing clients embroiled in multi-jurisdictional 
investigations. And in the hands of an unprincipled Secretary 
of State, this new-found freedom from the EU could 
become a recipe for yet more criminal justice decisions 
motivated by political expediency. 
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