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Welcome to the 
special EU edition of 
The Knowledge
Europe currently faces one of its biggest 
post-war challenges with the outbreak 
of COVID-19. We are all navigating 
uncharted waters together at a time when 
the EU had begun to fragment following 
Brexit, even before COVID-19 saw the 
resurgence of the nation state within 
Europe and elsewhere. The close co-
operation in the field of Criminal Justice 
and Security that the UK and EU27 have 
enjoyed for many years will likely be 
seriously eroded in the coming months or 
even lost altogether in some areas.
In this special EU edition of The Knowledge 
our lawyers use their extensive experience 
and expertise of cross-border investigations 
to examine complex criminal issues of 
interest to both UK and EU practitioners; 
from extradition arrangements post-Brexit 
through to the challenges faced by UK 
regulators of Cum-Ex trading following 
recent convictions in Germany.
We trust our articles during this time of 
turbulence will be of interest to our EU 
colleagues and as always, we welcome any 
comments or questions you may have.
From everyone at Corker Binning, we 
are sending best wishes to wherever you 
are in the world and we look forward 
to connecting with you, in person when 
circumstances permit or online in the 
meantime.
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Partner and Editor
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Introduction 
The UK withdrew from the EU at midnight on 31 
January 2020. Earlier that day, judges in London and Paris 
simultaneously approved deferred prosecution agreements 
that imposed fines on Airbus totalling EUR 3 billion. Both 
judges acknowledged that this record-breaking settlement 
was the product of collaboration between the British Serious 
Fraud Office (‘SFO’) and the French Parquet National 
Financier (‘PNF’) – collaboration formalised through a Joint 
Investigation Team (‘JIT’) between the two agencies.1 

The JIT is a creature of EU law.2  The Airbus JIT was 
administered by Eurojust, an EU body. There was a certain 
irony in the courts affirming the importance of this EU 
criminal justice measure several hours before the UK finally 
– after months of political paralysis – implemented Brexit, 

thereby jeopardising its ability to benefit from this and 
other EU measures once the current transition 

period ends. 

Of course, this is hardly the first occasion on 
which the UK’s crime-fighting capacities have 
benefited from EU criminal justice measures. 
After the discovery of 39 bodies in a lorry at the 

port of Purfleet in October 2019, the British police retraced 
the lorry’s movements in Bulgaria and Belgium with the 
assistance of Europol (an EU body) and subsequently issued 
a European Arrest Warrant (an EU measure) (‘EAW’) against 
a suspect residing in Ireland. There are countless other 
examples. Little wonder the directors of many of the UK’s 
criminal law enforcement agencies have described Brexit as a 
strategic risk.3  

This article assesses the strategic risk posed by Brexit to the 
UK’s future ability to seek and obtain criminal mutual legal 
assistance (‘MLA’) from Member States.  

What were the EU MLA measures from which the 
UK benefited? 
Prior to 1 February 2020, the UK benefited from three main 
types of EU-created MLA:

1. Participation in co-operation measures, such as the 
European Investigation Order (‘EIO’) and the mutual 
recognition of asset freezing orders.

2. Access to databases, such as the Schengen Information 
System (‘SIS’) and the European Criminal Records 
Information System (‘ECRIS’). 

3. Participation in institutions, such as Europol and 
Eurojust. 

The EIO had become particularly important in recent 
months. The EIO simplified cooperation between Member 
States by merging into a single instrument certain existing 
investigative powers (e.g. the power to obtain evidence 
from a witness, expert, suspect, victim or third party; the 
power to obtain bank and financial information; and the 
power to gather evidence in real time, such as intercepting 
communications). It also represented an expedited process; 
Member States have 30 days to recognise and 90 days to 
execute an EIO. The EIO was brought into force in English 
law on 31 July 2017. In that year alone, the UK authorities 
reportedly received 355 EIOs from Member States. In this 
firm’s experience, their use was increasing.    

CRIMINAL MUTUAL LEGAL 
ASSISTANCE: ESTABLISHING 
A DIFFERENT RELATIONSHIP 
POST-BREXIT

IN NEGOTIATING A POST-
TRANSITION DEAL, THE 
EU WILL LIKELY START 
FROM THE (LOGICAL) 
PREMISE THAT A NON-EU, 
NON-SCHENGEN COUNTRY 
CANNOT ENJOY THE 
SAME RIGHTS (WHILST 
ASSUMING FEWER 
OBLIGATIONS) AS  A 
MEMBER STATE

1   Paragraphs 2, 34 and 35 of the English judgment 
(available here: https://www.sfo.gov.uk/download/
airbus-se-deferred-prosecution-agreement-
statement-of-facts/ ) and paragraphs 39, 42 and 43 
of the French judgment (available here: https://www.
tribunal-de-paris.justice.fr/75 )

2   Council Framework Decision 2002/465/JHA on joint 
investigation teams 

3   See, for example, the comments of the former 
Director of the SFO David Green QC at page 3 of the 
SFO’s Annual Report for 2016/2017, available here: 
https://www.sfo.gov.uk/publications/corporate-
information/annual-reports-accounts/

CRIMINAL MUTUAL LEGAL ASSISTANCE

Andrew Smith 
Partner

https://www.sfo.gov.uk/download/airbus-se-deferred-prosecution-agreement-statement-of-facts/
https://www.tribunal-de-paris.justice.fr/75
https://www.corkerbinning.com/people/andrew-smith/
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The transition period 
Under the withdrawal agreement dated 17 October 2019, 
the UK is now in a transition period, during which it will 
retain most of these benefits of EU law until 31 December 
2020.4  In simple terms, the impact of this transition period 
on MLA is that:

1. The UK will continue to participate in many (but not 
all) of the cooperation measures, including the EIO.5 

2. The UK will continue to access most of the databases, 
including SIS and ECRIS.6  

3. The UK will continue to participate in Europol and 
Eurojust – and access its databases – but will no longer 
play a role in their management bodies.7 

What happens after the transition period? 
In its political declaration on 17 October 2019, the 
UK spelled out its vision of a future partnership with 
the EU, asserting that there would be “comprehensive, 
close, balanced and reciprocal law enforcement and judicial 
cooperation in criminal matters […] underpinned by long-
standing commitments to the fundamental rights of individuals, 
including continued adherence and giving effect to the ECHR, 
and adequate protection of personal data […] and to the 
transnational ne bis in idem principle and procedural rights.”8 

These words sound impressive but are bereft of meaningful 
detail. In one sense, this is unsurprising – there is no 
precedent for a third country to have the type of privileged 
co-operation agreement seemingly contemplated by the UK, 
which is more favourable than any existing partnership the 
EU has with any third country. These existing partnerships 
fall into two broad categories: partnerships with non-EU 
Schengen countries, such as Norway and Switzerland, and 
partnerships with non-EU non-Schengen countries, such as 
the US and Canada.

In negotiating a post-transition deal, the EU will likely start 
from the (logical) premise that a non-EU, non-Schengen 
country cannot enjoy the same rights (whilst assuming fewer 
obligations) as  a Member State, nor can it enjoy better rights 

but assume fewer obligations than a Schengen country. If, 
for example, the UK executes its recent threat to withdraw 
completely from the EAW scheme9, or if it retains its red 
negotiating lines on restricting freedom of movement and 
rejecting the jurisdiction of the European Court of Justice 
(CJEU), why should the EU reward this intransigence with, say, 
bespoke participation in the EIO? No other third country is 
able to participate in the EIO. Norway and Switzerland benefit 
from good co-operation with the EU, but unlike the UK, they 
have made concessions such as abolishing border controls 
and accepting the CJEU’s jurisdiction (the EU regards the 
latter as an important mechanism for ensuring the consistent 
application of any UK-EU agreement). 

A further area of difficulty is data protection. The UK’s 
ability to continue to share data with the EU is likely to 
be determined by its future ability to conform to EU data 
protection requirements. However, the UK has said it will 
refuse to implement EU data protection rules, on the basis 
that it would have no influence over their contents. If this 
debate remains unresolved, the UK would be unlikely to 
retain access to SIS and would need to ask a friendly EU or 
Schengen country to run searches on its behalf, as the US 
and Canada do.

As for Europol and Eurojust, the UK would probably be 
able to establish a reasonable working relationship with 
these institutions (again as the US and Canada do). One 
precedent in this context is Denmark, which left Europol 
in 2015 with a cooperation agreement pursuant to which 
it was granted “observer status”.10  In practice, this means 
that Denmark does not enjoy the equivalent benefits of 
other Member States, but it can access Europol’s databases 
indirectly through liaison officers. However, a precondition 
of this agreement was Denmark’s acceptance of the CJEU’s 
jurisdiction. It is difficult to see how the UK could hope 
to equal (let alone improve upon) Denmark’s current 
agreement with Europol.

The underlying problem – in relation to this and other 
aspects of MLA – is the incompatibility between the UK’s 

4   The withdrawal agreement is available here: https://
assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment_data/
file/840655/Agreement_on_the_withdrawal_of_
the_United_Kingdom_of_Great_Britain_and_
Northern_Ireland_from_the_European_Union_
and_the_European_Atomic_Energy_Community.
pdf

5  Article 63 of the withdrawal agreement
6   Articles 8, 50 and 53 together with Annex IV of the 

withdrawal agreement
7  Articles 7 and 8 of the withdrawal agreement
8   Paragraphs 80 and  81 of the political declaration, 

available here: https://assets.publishing.service.
gov.uk/government/uploads/system/uploads/
attachment_data/file/840656/Political_
Declaration_setting_out_the_framework_
for_the_future_relationship_between_the_
European_Union_and_the_United_Kingdom.pdf

CRIMINAL MUTUAL LEGAL ASSISTANCE

IT IS TRUE THAT 
SUCCESSFUL MLA CAN BE 
INFORMAL IN NATURE – 
POLICE FORCES IN THE 
EU ROUTINELY MAKE 
REQUESTS TO AND SHARE 
INTELLIGENCE WITH 
THEIR COUNTERPARTS IN 
THE UK, AND VICE VERSA, 
OUTSIDE ANY FORMAL 
LEGAL FRAMEWORK

9   As reported here: https://www.theguardian.com/
uk-news/2020/feb/27/uk-to-withdraw-from-
european-arrest-warrant

10   Available here: https://www.europol.europa.eu/
publications-documents/agreement-operational-
and-strategic-cooperation-between-kingdom-of-
denmark-and-europol

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840655/Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://www.europol.europa.eu/publications-documents/agreement-operationaland-strategic-cooperation-between-kingdom-ofdenmark-and-europol
https://www.theguardian.com/uk-news/2020/feb/27/uk-to-withdraw-from-european-arrest-warrant
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red negotiating lines (particularly but not exclusively CJEU 
jurisdiction) and the UK’s desire for a privileged future 
partnership with the EU on criminal justice matters.  

The dangers of a “no deal”
There is a risk that this incompatibility could result in a 
“no deal” from 1 January 2021 onwards. If that happens, 
the UK will probably fall back on multiple individual MLA 
agreements or the 1959 Council of Europe Convention on 
Mutual Assistance in Criminal Matters. Either mechanism 
would slow down cooperation by sacrificing the 30-and 
90day timeframes imposed by the EIO. The UK would also 
lose access (direct or indirect) to the EU’s criminal justice 
databases. Further, by no longer playing a leading role in 
Europol or Eurojust, the UK would be unable to exert the 
influence it has previously enjoyed in relation to EU criminal 
justice policy. This may lead to a damaging divergence in 
approach between the UK and Member States, for example 
in relation to data protection rules, participation in JITs and 
the Eurojust guidelines on concurrent jurisdiction.11 This 
would be a particularly ignominious outcome for a country 
which, historically, has been the second largest contributor 
to Europol information systems (two out of the five 
presidents of Eurojust have been British and another British 
national, Sir Rob Wainwright, was the director of Europol 
from 2009 to 2018).

It is true that successful MLA can be informal in nature – 
police forces in the EU routinely make requests to and share 
intelligence with their counterparts in the UK, and vice versa, 
outside any formal legal framework. No doubt this informal 
MLA would continue after the transition period on an ad 
hoc basis in very serious criminal investigations. But it is likely 
that this informal cooperation will also decline as the UK’s 
participation in and knowledge of formal EU criminal justice 
measures gradually fades. 

Conclusion
The UK’s post-transition relationship with the EU in terms 
of MLA is uncertain, but whatever form it takes, it is realistic 
to assume that the UK will struggle to improve upon the 
partnerships enjoyed by non-EU Schengen countries. It may 

well do worse. Excluding the UK from measures that allow 
for swift and effective law enforcement across the EU and 
from specific instruments, such as the EIO, will undoubtedly 
have an adverse impact on the UK’s crime-fighting capacities.

The UK has two main arguments to deploy in the negotiations 
in the forthcoming year. The first argument is an appeal to 
nostalgia – that is, the UK is unique in being a former EU 
state, has unique knowledge of the EU institutions and their 
criminal justice measures, and should therefore be given 
unique privileges. The second argument is more persuasive, 
since it is grounded in a practical reality – that is, the UK 
necessarily remains an important partner of the EU, given the 
high number of EU citizens living in the UK, which is unlikely 
to decrease dramatically. Similarly, the volumes of goods and 
services moving between the EU and UK are still likely to 
remain high. The UK will no doubt emphasise these practical 
issues – and their consequences for a joined-up approach to 
criminal law enforcement – in arguing for a relationship that 
moves beyond existing partnerships. 

Fighting crime will continue to be relatively high on the 
British political agenda; the UK will want to find ways to 
maintain its current operational abilities in MLA. Moreover, 
MLA is not as politically contentious as extradition. The 
UK may therefore calculate that it can take a tough stance 
on leaving the EAW (which is unpopular in certain swathes 
of the governing Conservative party and their allies in the 
right-wing media) whilst being more conciliatory on EU 
MLA measures (which do not suffer from such bad press 
as the EAW). This is a risky calculation, however, since the 
EU is unlikely to treat the EAW and EU MLA measures as 
mutually exclusive – criticising the former may jeopardise the 
UK’s negotiating position with the latter. 

In summary, it would be wrong to regard the Airbus JIT as 
marking the end of the UK’s relationship with EU-created 
MLA criminal justice measures. The UK will be able to form 
a new friendship with the EU from 1 January 2021 onwards; 
cooperation will continue with criminal investigations and 
prosecutions that cross the UK/EU border. But the UK may 
ultimately come to regret being just friends. 

FIGHTING CRIME WILL 
CONTINUE TO BE 
RELATIVELY HIGH ON 
THE BRITISH POLITICAL 
AGENDA; THE UK WILL 
WANT TO FIND WAYS TO 
MAINTAIN ITS CURRENT 
OPERATIONAL ABILITIES 
IN MLA

CRIMINAL MUTUAL LEGAL ASSISTANCE

11   For the time being, the British Crown Prosecution 
Service retains reference to these guidelines on 
its website. See:  https://www.cps.gov.uk/legal-
guidance/jurisdiction

BY NO LONGER PLAYING 
A LEADING ROLE IN 
EUROPOL OR EUROJUST, 
THE UK WOULD BE 
UNABLE TO EXERT 
THE INFLUENCE IT HAS 
PREVIOUSLY ENJOYED 
IN RELATION TO EU 
CRIMINAL JUSTICE POLICY



10     THE KNOWLEDGE  SPECIAL EU ISSUE SPECIAL EU ISSUE  THE KNOWLEDGE 11

WHAT NEXT FOR CUM-EX?

“This was a collective case of thievery from state coffers” — so 
declared presiding Judge Roland Zickler of the Bonn criminal 
court in December 2019 at the trial of Martin Shields 
and Nicholas Diable, two British traders charged with 
aggravated tax evasion in Germany’s biggest post-war fraud 
prosecution. Although this was only a preliminary ruling at 
the time, it was also an accurate forecast, with both men 
being convicted in March 2020 in an accelerated judgment 
ahead of the coronavirus shutdown.  

The trial related to the duo’s participation in “Cum-Ex 
trading”, a system of share-dealing intended to enable reclaims 
of capital gains tax ostensibly withheld at source on dividends 
paid by Europe’s largest companies (sometimes known as 
‘withholding tax’), which operated in Germany until 2012. 

The controversial aspect of Cum-Ex is that it involves 
multiple tax reclaims in respect of the same dividend 
payment. If all such claims are paid, the national tax 
authority necessarily disburses far more than it collected 
via the withholding tax. Those who contend that Cum-Ex 
was legitimate (as Messrs Shields and Diable unsuccessfully 
did) argue that their ingenuity enabled them to exploit a 

loophole. While they denied fraud, they admitted that 
the national exchequers of the countries whose 
tax laws enabled Cum-Ex to flourish until they 
were amended lost a staggering amount of their 
taxpayers' money. For deals involving Shields and 
Diable, the German prosecutors calculated the loss 

CUM-EX TRADING 
– CHALLENGES FOR 
REGULATORS

to their country at 400 million euros ($445 million). For 
Shields personally, the Bonn court has ordered him to pay 
14 million euros in respect of his benefit.  

Although this financial penalty may seem commensurate with 
the scale of the losses, onlookers may be surprised to learn 
that both men received only suspended prison sentences. 
This is in part due to the extraordinary level of cooperation 
they provided to the prosecution by admitting and explaining 
their conduct in minute technical detail at trial, despite 
knowing that this would likely result in conviction. More 
importantly, it should be understood that Shields and Diable 
were but two actors in a cast of hundreds in the cum-ex 
production. Every tax reclaim was the end product of a long 
chain of transactions, each involving a facilitating institution, 
many of whom are household names. As such, it would be 
mistaken to expect these sentences to reflect the full extent 
of misconduct related to cum-ex trading. The question that 
follows is what action will result for those other actors. 

To work, Cum-Ex trading had to involve a large number of 
participants playing different and sequential roles. It was not 
necessary that all participants knew how Cum-Ex operated 
or that they were facilitating a Cum-Ex transaction. That 
the facilitators or secondary parties had limited knowledge 
will become the crucial issue in any subsequent litigation 
against them. Of course, while those at the centre like 
Messrs Shields and Diable had to know the full picture, it 
will have to be to be proven by evidence that the network 
of supporting players, apart from the fact that they played a 
role, were similarly or sufficiently informed. 

The size of this network and the threats of criminal and/
or regulatory sanction, as well as civil litigation which 
they might eventually face, explains why media reports 
of the trial describe the public benches of the Bonn 
courtroom as being packed with representatives from 
financial institutions. In some ways, the Bonn verdict 
itself is of little importance. What matters is what the 
trial has revealed about how much the secondary 
parties knew or suspected about their involvement 

THE CONTROVERSIAL 
ASPECT OF CUM-EX 
IS THAT IT INVOLVES 
MULTIPLE TAX RECLAIMS 
IN RESPECT OF THE SAME 
DIVIDEND PAYMENT

Nick Barnard 
Senior Associate

David Corker 
Partner

https://www.corkerbinning.com/people/david-corker/
https://www.corkerbinning.com/people/nick-barnard/


in Cum-Ex, and the surge of criminal, civil and regulatory 
action which is likely to follow in Germany and other affected 
countries.  

Criminal Action in the UK
A number of wholesale banking institutions whom the media 
and others have claimed were Cum-Ex secondary parties have 
significant London operations. Are they exposed to a risk of 
criminal prosecution? 

Firstly, mention should be made here of the corporate “failure 
to prevent facilitation of tax evasion” offense introduced by 
the Criminal Finances Act 2017. However, this offense only 
captures conduct occurring after September 30, 2017, and 
so even the most recent Cum-Ex activity will fall outside its 
reach. 

Residual criminal risk lies in relation to substantive offenses 
under the Fraud Act 2006, or money laundering offenses 
(either facilitation or receiving offenses, or the offense of 
“failure to report” by a person working in the “regulated 
sector”). All these offenses can be committed in the UK, 
notwithstanding that Cum-Ex occurred in continental Europe. 
The challenge for a putative UK prosecutor is a need to 
prove that the individual or corporate suspect had sufficient 

knowledge or suspicion. In the sprawling web of Cum-Ex, this 
challenge might be formidable. 

The risk seems remote. The UK Serious Fraud Office has 
given no hint that a criminal investigation is underway. The 
National Crime Agency has confirmed that its Cum-Ex 
investigation into UK parties, following a referral by the 
Danish tax authorities, has been discontinued.  

Regulatory Action in the UK
Conversely, in terms of upstream or potential regulatory risk 
arising from involvement in Cum-Ex, the risk is substantial. 
It is clear that the Financial Conduct Authority (FCA) is 
contemplating significant and wide-ranging enforcement 
action. London-based wholesale lending and broking traders 
were a considerable source of support for the Cum-Ex 
trading which involved companies on the Germany FTSE-100 
equivalent DAX exchange. For example, the shares in these 
companies were often borrowed from the custodian banks 
based in London. 

In a speech delivered in early February 2020, the FCA’s 
director of enforcement confirmed that firstly, the FCA 
regarded Cum-Ex trading itself as an abusive trading strategy, 
and that secondly, his department was contemplating action 
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IT MAY BE EASY FOR POLITICIANS TO DENOUNCE CUM-EX AS 
ANOTHER BANKING SCANDAL AFTER LIBOR AND FX, AND THE 
PARTICIPANTS AS FRAUDSTERS: THEY OF COURSE NEED TO 
DEFLECT ATTENTION AWAY FROM THE FACT THAT CUM-EX WENT 
UNCHECKED FOR SO LONG 

WHAT NEXT FOR CUM-EX?



against some of the London-based participants imminently. 
He also indicated that the FCA was collaborating with its 
counterpart European authorities.

If hostile action is launched by FCA Enforcement against 
the secondary parties, it faces formidable difficulties. It may 
be easy for politicians to denounce Cum-Ex as another 
banking scandal after LIBOR and FX, and the participants as 
fraudsters: they of course need to deflect attention away from 
the fact that Cum-Ex went unchecked for so long. 

These are the difficulties likely to confront the FCA:

• Legal uncertainty: is Cum-Ex trading taking advantage 
of a loophole and therefore legal, or a dishonest fraud? 
Tax avoidance or evasion? That question is likely to 
occupy a great deal of court or tribunal time. It is already 
clear that Cum-Ex trading was discovered by national 
authorities long before they changed their laws in order 
to stifle it. If it was a fraud from the outset, then why 
was it initially tolerated and why did the laws need to be 
amended? 

Against this, the FCA may advance via its Senior 
Managers and Certification Regime (‘SMCR’), which aims 
to strengthen individual accountability and includes a 
requirement to act with honesty and integrity. The FCA 
is still yet to demonstrate that the SMCR has improved 
outcomes.

The FCA may resolve that managers who appear to have 
directed or condoned their equity trading desks playing 
a supportive role for a Cum-Ex transaction should be 
investigated. Interviews of the managers may address 
how they evaluated a scheme that caused foreign tax 
authorities to pay out twice (or more) on the same 
dividend, or whether large profits caused their moral 
compass to malfunction.   

• The macro picture:

(i)  can it be proved that the secondary party knew 
that it was assisting Cum-Ex transactions? The 

transactions carried out by the secondary parties, 
such as stock lending for standard fees, were often 
unexceptional. 

(ii)  was the desk advised by legal or compliance as 
to legal or other risk associated with Cum-Ex? It 
seems that trading desks were not advised that the 
transactions carried substantial risk.

(iii)  did a regulator or trade body publish guidance 
about or prohibit involvement with Cum-Ex? In 
most European countries only belatedly. In the 
UK, a 2017 review of dividend arbitrate trading 
(of which Cum-Ex is a subset), resulted only in a 
noncommittal restating of the existing regulations 
and obligations on firms and individuals.

(iv)  for those advising on the legality or effectiveness of 
Cum-Ex trading, can it be proved that they knew 
the full extent and consequences of the proposed 
transactions, i.e. that they would be used to make 
duplicative tax reclaims?  

It is worth highlighting that Cum-Ex was not clandestine or a 
dark secret kept so because its illegality was obvious. Most of 
the banks who played a role only did so after having sought 
and obtained legal opinions from some of Europe’s biggest law 
firms, although note that two lawyers involved in providing 
such opinions have recently been charged and will be amongst 
those to face trial in the next wave of German prosecutions.

These opinions were sometimes widely circulated to potential 
investors as marketing material, and sometimes were 
corroborated by similar opinions from major accounting firms. 
So, if were all a fraud, it was done in plain sight. 

One thing has become clear. Despite the fact that Cum-Ex 
all but ended in 2012, only now are we beginning to see the 
fallout.  

This article was first published in Bloomberg Tax on 26 March 2020.
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IT IS WORTH 
HIGHLIGHTING THAT 
CUM-EX WAS NOT 
CLANDESTINE OR A 
DARK SECRET KEPT SO 
BECAUSE ITS ILLEGALITY 
WAS OBVIOUS. MOST OF 
THE BANKS WHO PLAYED 
A ROLE ONLY DID SO 
AFTER HAVING SOUGHT 
AND OBTAINED LEGAL 
OPINIONS FROM SOME OF 
EUROPE’S BIGGEST LAW 
FIRMS

WHAT NEXT FOR CUM-EX?
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EXTRADITION

The break-up is official. The UK is not only separating 
from the EU, but it will become formally divorced on 
31 December 2020 when the transition period comes 

to an end. This article explores the extradition landscape 
beyond the end of the transition period and considers 
whether as a result of Brexit, the UK will live to regret losing 
custody of the European Arrest Warrant (‛EAW’).

Current extradition arrangements
Since 2002, the Council Framework Decision on the European 
Arrest Warrant (‛FD 2002’) has operated to fast-track the 
surrender of suspects and convicted individuals across the 
physical borders of the EU. Underpinned by the principle 
of mutual trust and recognition, the FD 2002 abolished 

extradition between member states and replaced 
it with a system of surrender between judicial 
authorities. The birth of the EAW removed the 
complexities and potential for delay inherent in the 
multilateral European Convention on Extradition 
1957 (‛ECE’) and removed decision making away 
from the political arena. Member States are 

'BREXTRADITION' – 

AN ANALYSIS OF THE 
SURRENDER ARRANGEMENTS 
BETWEEN THE UK AND EU27 
POST-BREXIT

defined as 'Category 1’ territories under Part 1 the UK’s 
Extradition Act 2003 (‛EA 2003’).

In 2017, nearly 18,000 EAWs were issued across the EU, 
with the most common offences being fraud and corruption, 
drugs, human trafficking, counterfeiting, terrorism and serious 
criminal damage.1  The UK has been an active user of the 
scheme since the implementation of the FD 2002 through the 
EA 2003. From 2009 to 2017, the UK issued a total of 2,229 
requests to other member states, securing the return of 1,221 
individuals of 1,441 arrested. In the same time period, a total 
of 9,646 individuals were extradited from the UK pursuant to 
EAWs, out of a total of 13,390 arrests.2  The National Crime 
Agency (‛NCA’) statistics demonstrate a steadily increasing 
number of EAWs (issuance and surrender) since 2009. The 
European Commission statistics3  demonstrate that this trend 
is EU wide, with the number of total issuances increasing from 
6,894 in 2005 to 17,941 in 2017. 

The nature of EAW transmission ensures that the time 
between a request being activated and a Requested Person 
appearing in court can be a matter of days. According to the 
European Commission, the average length of time it took for 
a Requested Person to be surrendered with consent was 15 
days, and without consent was 40 days4.  

The transition period
EAWs issued and executed by the UK will continue 
until midnight on 31 December 2020, when the 
transition period in the UK comes to an end and 
the EAW will disappear from the UK legal landscape 
alongside many other EU-wide criminal justice 
instruments. 

However, until then, requests for surrender from 
the EU27 will continue to be dealt with under 
the existing legislation. As the deadline draws 
near, it is likely that outgoing EAWs from the 
UK will be more intensely scrutinised (and 
possibly refused) by courts in other member 
states as mutual trust and recognition ebbs 
ever further away. 

1   http://www.nationalcrimeagency.gov.uk/
publications/european-arrest-warrant-statistics

2   Ibid
3   https://ec.europa.eu/info/sites/info/files/replies_

to_questionnaire_on_quantitative_information_
on_the_practical_operation_of_the_european_
arrest_warrant_-_year_2017.pdf

4   Ibid
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What’s next?
On 27 February 2020, the UK government published its 
mandate5  for the next phase of Brexit discussions. It is clear 
that the EAW (in addition to other EU measures and tools 
in the field of criminal justice) does not form part of the 
government’s plan. The UK’s Serious Fraud Office (‛SFO’) 
identified the UK’s withdrawal from the EU as a ‘strategic risk’ 
that could lead to adverse effects on its ability to investigate 
and prosecute.6 

In lieu of the EAW, the UK government proposes “fast-track 
extradition arrangements, based on the EU’s Surrender Agreement 
with Norway and Iceland which came into force in 2019, but 
with appropriate safeguards for individuals beyond those in the 
European Arrest Warrant.”  No details have been provided to 
suggest how such an agreement might be reached, nor the 
scope of the proposed “additional safeguards” or to whom 
those safeguards actually apply.

In light of the fact that the EU’s Surrender Agreement with 
Norway and Iceland was agreed in principle in 2006 and 
took another 13 years to come into force7 whilst Member 
States entered their declarations and notifications, it is likely 
the end of the transition period will come too soon with no 
final resolution, particularly given the Prime Minister’s stated 
intention to conclude discussions (whether or not a deal is 
reached) by June 20208. Negotiations are not likely to be 
helped by the emergence of COVID-19 as government’s turn 
their attention to events at home in an attempt to prevent 
the spread of the new virus.

UK extradition practitioners now operate on the almost 
inevitable assumption that, as of 1 January 2021, the UK will 
revert to the provisions of the European Convention on 
Extradition 1957 (‛ECE 1957’) as forming the basis of our 
extradition relationship with the EU27.

Reliance upon the ECE 1957
In order to give effect to the ECE 1957, all EU Member 
States currently designated as ‛Category 1’ territories for the 
purpose of the EA 2003 will be re-classified as ‛Category 
2’. This will bring them within the remit of Part 2 of the EA 

5   HM Government: “The Future Relationship with the 
EU: The UK’s Approach to Negotiations” Published 
February 2020. (Available at: https://assets.
publishing.service.gov.uk/government/uploads/
system/uploads/attachment_data/file/868874/
The_Future_Relationship_with_the_EU.pdf )

6   Serious Fraud Office Annual Report and Accounts 
2016-17. Available at: https://www.sfo.gov.uk/
publications/corporate-information/annual-
reports-accounts/ 

7   https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A22006A1021%2801%29

8   HM Government: “The Future Relationship with the 
EU: The UK’s Approach to Negotiations” Published 
February 2020. Para 9. 
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2003 that contains the provisions for the UK’s extradition 
arrangements with countries with which it has a bilateral 
treaty or multilateral treaty obligation. A sub-category of 
these Category 2 countries will be those which are designated 
by the Home Secretary as having exemption from the 
requirement to demonstrate a prima facie case against a 
Requested Person. 

Council of Europe countries who are not Member States (as 
well as Israel, Republic of Korea and South Africa) but who are 
signatories to the ECE 1957 are currently designated as not 
having to demonstrate a prima facie case.  In the absence of a 
deal making specific provision to the contrary, it is anticipated 
that the EU27 will join that list.9  In practical terms, the 
re-classification of the EU27 as Category 2 territories will 
make the procedure for requesting and securing the return 
of Requested Persons from the UK more cumbersome and 
lengthy. The time limits10 applicable to extradition proceedings 
under Part 2 of the EA 2003 are significantly longer than 
those under Part 1. For instance, the time between arrest 
and the extradition hearing should be no longer than 21 
days in Part 1 cases but can be up to four months in Part 
2 (provisional arrest) cases. The physical transmission of 
requests will be via diplomatic channels introducing an 
element of politicisation to the process of extradition 
between the UK and EU27. 

Drawbacks of the ECE 1957 
Be under no illusions – reverting to the ECE 1957 for 
extradition arrangements between the UK and EU27 is 
an inferior option to the system currently in place and is 
not an adequate substitute for the EAW. The UK’s lack 
of access to the second-generation Schengen Information 
System (‛SISII’) will have a catastrophic impact upon the 
UK’s ability to receive up to date alerts in respect of wanted 
persons. Requests for extradition will have to be sent 
through diplomatic channels and in the UK will be received/
issued by the Home Office. Amendments to the EA 2003 
by way of a statutory instrument (currently in draft11) will 
enable individuals to be arrested without an arrest warrant 
upon receipt of a valid request from a specified Category 2 

territory or upon sight of a judicial document which indicates 
that such an arrest warrant exists for a ‛serious extradition 
offence’.12  The countries currently listed in the draft statutory 
instrument do not include the EU27, but likely will do in the 
future upon amendment by the Secretary of State. 

A further mechanism for arrest in the UK is the INTERPOL 
red notice and diffusion system. Typically, red notices are 
not issued by the EU27 for individuals where SISII would 
be sufficient and more effective at locating individuals and 
pursuing their surrender. The UK does not currently give 
effect to Red Notices but may do so in light of the provisions 
of the statutory instrument cited above. With the UK no 
longer having access to SISII alerts, designated authorities 
within the EU27 may be required to circulate data via both 
SISII and INTERPOL channels. Not only will this result in a 
greater burden on those authorities but will likely lead to a 
far greater number of individuals “staying safe” in the UK, 
not crossing borders and therefore not exposing themselves 
to an INTERPOL alert. Concerns about the UK becoming 
a ‛safe haven’13 for criminals are not unfounded, particularly 
as the UK adjusts to the new regime. An individual who 
commits an offence in an EU27 state and manages to 
enter (and stay in) the UK after 1 January 2021 is inevitably 
(unless the UK begins to give direct effect to INTERPOL red 
notices) less exposed to the risk of being located, arrested 
and embroiled in extradition proceedings in circumstances 
where UK law enforcement will no longer receive SISII alerts 
and where the bureaucratic burden on Requesting States 
in issuing extradition requests will be inherently higher. It is 
not unreasonable to assume that requests for extradition 
of individuals charged or convicted of minor offences in 
EU27 states will diminish; an unsatisfactory outcome both 
for victims of crime in the EU and for communities and the 
criminal justice system in the UK where those individuals may 
choose to continue their criminal exploits. 

The streamlined ‛Form A’ that is uploaded to SISII will no 
longer apply, meaning requests for extradition will no longer 
be contained on a tick box proforma. In addition, of the 
framework list of 32 offences for which dual criminality is 

9   Law Enforcement and Security (Amendment) (EU 
Exit) Regulations 2019

10   Section 76 EA 2003
11   Extradition (Provisional Arrest) Bill 2019-20 

(HL Bill 03)

12   One carrying a sentence of three years or more.
13   For example: https://www.lawsociety.org.uk/news/

press-releases/no-deal-brexit-jeopardises-uk-
ability-to-extradite-criminals/
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assumed, will no longer apply in the UK. It is notable that 
the Norway/Iceland agreement includes the abolition of 
dual criminality for precisely the same list of offences, with a 
requirement that the offence carries a sentence of three years 
or more, and with an opt-out clause built in. Whether or not 
the UK would agree to sign up to the effective re-introduction 
of the Framework List is currently unclear.   

Absent such a deal between the UK and the EU27, Article 
2 of the ECE 1957 demands that extradition be granted 
in respect of offences which are punishable in both the 
Requesting and Requested State by a sentence of one year 
or more. In circumstances where an individual has already 
been convicted, a sentence of four months or more must 
have been imposed. Whilst dual criminality is known to be 
a flexible concept, it will inevitably open up arguments not 
currently available to individuals wanted for a framework list 
offence that dual criminality is not satisfied. Whether this will 
delay the extradition process further or increase the number 
of cases which result in challenges at the higher court level 
where the offences may be more country-specific remains to 
be seen.   

Conversely, some of the most commonly utilised arguments 
in resisting EAWs in the UK, such as the insufficient 
particularisation of the EAW14  or the absence of a 
prosecutorial decision15, will cease to apply in challenging 
extradition as the equivalent provisions are not to be found 
in Part 2 EA 2003. The same applies to the proportionality 
bar16 contained within Part 1 (but not in Part 2), which 
was a welcome addition to the EA 2003 in 2014. The 
proportionality bar enshrined more fundamentally an 
obligation on the UK courts to balance the Convention 
rights of a requested person against the nature of the 
alleged offending behaviour as well as to consider whether 
less coercive measures would be available. Although 
compatibility with Convention rights must be considered17, 
this is a standalone argument to be made in respect of the 
consequences of extradition itself rather than as part of 
a qualitative assessment of the alleged conduct. Given the 
extraordinary impact which extradition inevitably has on 

the lives of those involved, this is an unfortunate loss to the 
legislative framework.  

Although the ECE 1957 demands very similar formalities 
in respect of the request and supporting documentation 
to be provided in support of an extradition request, 
the requirements as to detail are less onerous upon the 
Requesting State. Requests which, under the current 
regime, may be too vague to satisfy the Section 2 threshold 
could be more readily acceptable to the UK courts as of 
2021. Currently, Part 1 requests are explicitly required to 
include particulars of identity, any other warrants in place, 
the circumstances of the conviction or alleged offending 
(including the relevant conduct, time and place of 
commission and applicable legal provisions) and details 
of the sentence applicable or imposed.18  The equivalent 
provisions in Part 2 require only that the request includes a 
statement that the person is accused (or has been convicted) 
in the Category 2 territory of the commission of an offence 
specified in the request.19  The judge must then determine 
whether the documents within the request consist of or 
include particulars of “the person whose extradition is 
requested” and “the offence specified in the request” as 
well as the arrest warrant (in accusation cases) or certificate 
of conviction. Whilst Article 12 ECE 1957 does contain detail 
as to the particulars required in a request (which largely 
is reflected in the Part 1 criteria), this was not transposed 
in respect of Part 2 requests. Whether the legislation is 
amended to more adequately deal with this lacuna or whether 
the courts will be left to interpret the issue in line with 
existing authority remains to be seen. 

Perhaps the most important impact of the reversion to the 
ECE 1957 is the constitutional bar in some EU Member States 
to the extradition of own nationals. Some of those countries 
apply exceptions to individuals requested pursuant to an 
EAW, applying the principle of mutual trust and recognition. 
However, there will be no obligation (and little political will) 
for those states to extend this exception to the UK once it 
has left the EU. Reservations to the ECE 1957, entered at the 
time of signing, will operate to block the return of Requested 

14  Section 2 EA 2003
15  Section 12A EA 2003
16   Section 21A EA, added by section 157(2) Anti-social 

Behaviour, Crime and Policing Act 2014
17  Section 87 EA 2003

18  Section 2 EA 2003
19  Section 70 EA 2003

EXTRADITION



CORPORATE CRIMINAL LIABILITY

24     THE KNOWLEDGE  SPECIAL EU ISSUE SPECIAL EU ISSUE  THE KNOWLEDGE 25

Persons to face trial or sentence in the UK. Germany, 
Austria and Slovenia have already declared their intention 
not to extradite own nationals during the transition period. 
Currently, 16 of the EU27 entered the same reservation into 
the ECE 1957 in respect of own nationals. Other countries 
may follow, particularly in the event of the UK resolving 
to abolish the applicability of the European Convention on 
Human Rights via its domestic legislation; the Human Rights 
Act 1998. 

The UK may additionally find obstacles in procuring 
extradition from France, Denmark and Hungary in respect of 
particularly vulnerable defendants due to specific reservations 
regarding ill-health and hardship of requested persons.  It may 
also struggle to request (for example) the extradition of any 
individuals wanted on IRA related terrorism charges, given the 
historic political conflict and the operation of Article 3 ECE 
1957, which prohibits extradition for offences “regarded by the 
requested Party as a political offence or as an offence connected 
with a political offence.” This provision was largely muted by 
the implementation of the FD 2002, with the availability of 
political arguments reduced simply to requests which were 
demonstrably political in motive. 

Conclusion
Whatever happens during the remainder of the transition 
period, there is unlikely to be agreement reached that would 
see the UK continue to participate in the EAW scheme or 
indeed a similar scheme. The UK will resort to a former 
partner – the ECE 1957 – for its extradition arrangements 
with the EU27, a relationship that is likely to have become 
somewhat stale since its introduction 63 years ago. Despite 
all the criticisms over the years of the EAW the UK will likely 
regret leaving not only the EU27 but the loss of the crime 
fighting measures and tools that came with the relationship, a 
relationship that was set to continue to blossom in the future 
as all Member States continued to work together. Instead the 
UK will be left to wilt.

DESPITE ALL THE 
CRITICISMS OVER THE 
YEARS OF THE EAW 
THE UK WILL LIKELY 
REGRET LEAVING 
NOT ONLY THE EU27 
BUT THE LOSS OF 
THE CRIME FIGHTING 
MEASURES AND TOOLS 
THAT CAME WITH THE 
RELATIONSHIP



26     THE KNOWLEDGE  SPECIAL EU ISSUE SPECIAL EU ISSUE  THE KNOWLEDGE 27

MONEY LAUNDERING DIRECTIVE

The law on money laundering is continually evolving 
at both a national and EU level, as EU governments 
struggle to combat ever increasing levels of economic 

crime. The latest legislative change is the transposition 
into UK law of the Fifth EU Anti Money Laundering 
Directive (‛5MLD’) in regulations published shortly 
before Christmas 2019 (The Money Laundering and 
Terrorist Financing (amendment) Regulations 2019), 
and came into force extremely quickly on 10 January 
2020. These regulations make relatively limited 
changes to the UK Anti Money Laundering (‛AML’) 

regime, but such changes that were made will 
have a significant impact on businesses which 
are now brought within the scope of the 
regulated sector including high value letting 
agents, art dealers, crypto-asset exchange 
providers and custodian wallet providers.

What is less clear is how the UK will 
approach the Sixth EU Anti Money 

Laundering Directive (‛6MLD’), which will have a greater and 
more wide ranging impact as it focuses on standardising the 
approach of EU member states by establishing minimum 
rules concerning the definition of criminal offences and 
sanctions. However, the UK exercised its right to opt out 
of the 6MLD in September 2017 and, of course, left the EU 
altogether on 31 January 2020. 

The reason given by the UK government for its decision to 
opt out of the 6MLD is that the UK’s domestic legislation 
is already largely compliant with the Directive’s measures, 
and in relation to the offences and sentences set out in the 
Directive, the UK already goes much further. This is to a 
large extent true, as for example, the maximum penalty for 
money laundering in the UK is fourteen years, far exceeding 
the four-year minimum required by the 6MLD, and the 
UK already criminalises inchoate offences of assisting, 
encouraging and attempting to launder money.  

However, one requirement of the 6MLD that UK law does 
not at present contain is a failure to prevent money laundering 
offence. Article 7 of 6MLD requires EU member states to 
ensure that legal persons can be held liable where the lack of 
supervision or control has made possible the commission of 
money laundering by a person under its authority (such as an 
employee or agent) for the legal person’s benefit. 

There has already been much debate in the UK about the 
potential expansion of corporate criminal liability to include 
a failure to prevent economic crime or money laundering 
offence. However, despite the warnings given by the National 
Crime Agency (‘NCA’) that British businesses will be more 
at risk of being drawn into corrupt practices post Brexit, as 
UK based companies looking to increase trade with non-EU 
countries are more likely to come into contact with corrupt 
markets. Brexit is also likely to provide greater opportunities 
for criminals to launder money, with overseas firms investing 
‘dirty cash’ in British businesses, there is thus growing concern 
that the focus on how to implement Brexit itself has stalled 
the UK’s formally progressive legislative steps to combat 
economic crime and money laundering within its own shores.   
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At the time of the UK Ministry of Justice’s call for evidence 
on the reform of the law of corporate criminal liability for 
economic crime in 2017, it was widely acknowledged that 
the ‛identification principle’ made it extremely difficult for 
large corporate bodies with complex management structures 
to be prosecuted, therefore there was a need to consider a 
reform of the law. In the almost three years that have passed 
since the call for evidence closed in March 2017 (it having 
already been downgraded from a Government commitment 
to consult on the creation of a broad offence of failure to 
prevent economic crime), no further substantive progress 

appears to have been made and the Government’s response 
is yet to be published. The Law Commission’s report on Anti-
Money Laundering, published in June 2019, did not reach any 
conclusions on the introduction of a new offence, perhaps 
preferring to await the publication of the MOJ Consultation. 
Opposition attempts to introduce both an umbrella offence 
of failure to prevent economic crime in the Criminal Finances 
Act 2017, and subsequently a more targeted offence of failure 
to prevent money laundering into the Sanctions and Anti-
Money Laundering Act 2018, were both unsuccessful. 

However, the failure of the MOJ to report has not gone 
unnoticed and in the meantime attitudes in Government 
appear to have firmed up. The general focus has moved on 
from whether legislation is necessary onto the format that 
such a ‛failure to prevent economic crime’ offence will take. 
The SFO and the NCA have both renewed their call for the 
introduction of a ‛failure to prevent economic crime’ offence 
in evidence given before two Select Committees. When the 
Solicitor General - Robert Buckland QC - was questioned by 
the Treasury Select Committee as to why so little progress 
had been made, having previously said in an interview in 
March 2018 that there was a strong case for the introduction 
of a new offence, he reassured the Committee that “a lot of 
thinking was going on about what the precise model might be” 
but that he and his colleagues were “rather busy on Brexit”.

This does not appear to have impressed the Treasury 
Select Committee who reported on 8 March 2019 that the 
Government’s efforts to improve action against companies 
involved in economic crime seemed to have been stalled by 
Brexit: “despite Brexit, the Government must progress domestic 
priorities”. It went so far as to say it was wrong for the 
Government to not reform the corporate criminal liability 
framework for economic crime, as without such reforms, multi-
national firms appeared to be beyond the reach of the law.

Further weight was added to this endorsement just a few 
days later by a second Select Committee, this time the House 
of Lords Select Committee on the Bribery Act 2010, which 
published its post legislative scrutiny report on 14 March 2019.
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In the course of reaching its conclusion that the Bribery 
Act is a “model piece of legislation”, “exemplary” and 
“an international gold standard for bribery and corruption 
legislation”, the Committee examined the impact of Section 
7 of the Bribery Act, the offence of failure by a commercial 
organisation to prevent bribery. Section 7 was enacted in 
response to criticisms similar to those now being made in 
relation to other economic crimes such as money laundering 
and represented a departure from the common law 
identification principle. The Committee concluded that the 
creation of such a corporate offence “was an unprecedented 
way of enlisting the support of those most susceptible to being 
involved in the offence and most able to aid in its prevention”.  

Despite there having only been a relatively small number 
of prosecutions under Section 7 since the enactment of 
the Bribery Act, resulting in two convictions (one of which 
was a guilty plea and the other a contested case involving 
a small furniture business with 30 employees which was 
already dormant at the time of its conviction) and three 
Deferred Prosecution Agreements (at the time the report 
was published), the Committee describes the introduction 
of this offence as “remarkably successful” and quoted with 
approval Transparency International’s opinion that it has 
been invaluable as a tool to incentivise improvements in 
corporate behaviour.

In light of this perceived success of the introduction of the 
Section 7 offence in changing corporate behaviour, and the 
subsequent extension of the ‛failure to prevent’ model to tax 
evasion in the Criminal Finances Act 20171, the Committee 
called for the Government to delay no more in analysing the 
evidence it received two years ago and to reach a conclusion 
on whether to extend the ’failure to prevent’ offence to 
additional economic crimes. 

Both reports highlight the fact that the SFO have been 
lobbying for an extension of the failure to prevent offence 
for some time. The appointment of a Lisa Osofsky in 
2018 has only served to renew the SFO’s enthusiasm for a 
broad ‛failure to prevent’ offence encompassing a range of 
economic crimes, the new Director describing the SFO as 

STRAPLINE?
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1   It was reported on 10 February 2020 that HMRC 
have nine live “failure to prevent tax evasion” 
investigations with a further 21 opportunities under 
review. Those investigations and opportunities 
under review cover “10 different business sectors, 
including financial services, oils, construction, 
labour provision and software development”; 
and “sit across all HMRC customer groups from 
small business through to some of the UK’s largest 
organisations.”
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being hamstrung by the identification principle in evidence 
to the Bribery Select Committee. However, the Committee 
noted that the director of the NCA, Donald Toon, was 
more cautious in his evidence, stressing the need for real care 
around how any broader offence is structured and focused. 

Indeed, organisations representing businesses and lawyers 
have repeatedly expressed concerns about the introduction 
of a wide failure to prevent offence and the additional 
burden that this would place on businesses. The Law 
Society warned that in an already complex legislative 
and regulatory landscape, additional laws would require 
businesses, particularly in the financial sector, to develop 
new training and compliance frameworks at a time when 
they are already facing significant compliance-related costs. 
In written evidence to the Treasury Committee, UK Finance 
(an organisation which represents firms across the banking 
and finance industry) also stressed the fact that while the 
financial sector has increased resource on economic crime, 
there has been a reduction in public sector resources in this 
area. In particular, banks, as a highly regulated sector, being 
“increasingly required to deliver functions to supplement 
that of the State. These include carrying out further checks 
on other regulated sectors (even where they are regulated 
by a Government body) or carrying out due diligence that 
exceeds that undertaken by Companies House.”

One alternative that has been proposed is the introduction 
of more specific failure to prevent offences, rather than an 
overarching umbrella offence. However, some of the concerns 
raised about an umbrella offence come even more sharply into 
focus when discrete offences are considered. Taking failure 
to prevent money laundering or the failure to report money 
laundering as examples of potential discrete offences, it is of 
note that, while calling for further reform, the Treasury Select 
Committee in 2018 criticised the UK’s anti-money laundering 
system as being fragmented and not fit for purpose. However, 
they do not address the fact that the introduction of further 
money laundering ‛failure to prevent’ offences would add yet 
another layer of complexity, particularly in relation to those 
businesses in the regulated sector.

And while no doubt section 7 of the Bribery Act has had 
a deterrent effect, the Law Society highlight the fact that 
this offence was introduced in the absence of a robust 
framework of existing laws and regulations. In contrast, 
there are already a wide array of offences and regulations 
that concern anti-money laundering, particularly in relation 
to the regulated sector. For instance, the Money Laundering 
Regulations 2017 make it an offence to contravene a 
relevant requirement of the regulations.  Therefore, it is 
already a criminal offence to fail to have an effective anti-
money laundering framework, both for a regulated firm and 
those of its directors and officers who consent or connive in 
the breach, or to whose neglect it is attributable. 

In fact, a Freedom of Information request made in 2019 
revealed that not one prosecution had been brought under 
the new Money Laundering Regulations between their 
inception in June 2017 and October 2018. While one 
interpretation might be that this could be owing to the 
regulations effectiveness in changing behaviour and the time 
it takes to investigate and commence a prosecution, as only 
11 prosecutions were brought between 2013 and 2017 
under the previous regulations (which contained a similar 
offence of failing to comply with the requirements of the 
regulations), this tends to suggest that the current law is a 
tool that is not being utilised effectively enough.

There is also a real concern that further legislation could 
actually prove to be counter-productive, as underlined by 
the Law Society in their response to the Law Commission’s 
consultation on the reform of the Suspicious Activity 
Reporting system which proposed the introduction of a 
failure to report money laundering offence. It is widely 
acknowledged that the NCA is overwhelmed with the 
number of suspicious activity reports it currently receives 
and the focus should be on the quality of reports, rather 
than the quantity. The concern is that the introduction 
of a ‛failure to report’ money laundering offence will 
encourage even further defensive reporting out of fear 
of committing an offence, and in fact could result in an 
even greater increase in poor quality reports, with few or 
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no prosecutions which could not have been prosecuted 
adequately in other ways.

Interestingly, one outcome of preparations for the UK’s 
withdrawal from the EU has been the extensive widening of 
the Government’s powers to make regulations for enabling 
or facilitating the detection, investigation or prevention of 
money laundering. These powers, contained in the Sanctions 
and Anti-Money Laundering Act 2018, significantly reduce 
parliamentary oversight and are in fact wide enough to 
enable regulations to be passed introducing new money 
laundering offences. So now the Government has time to 
turn its attention to anything other than Brexit, it could 
introduce a failure to prevent or report money laundering 
offence without the need for Parliamentary scrutiny. 

Conclusion 
All EU Member States are expected to bring into force the 
laws and administrative provisions necessary to comply with 
the 6MLD by 3 December 2020. Despite the fact that the UK 
will no longer be a Member State (and has opted out of this 
Directive regardless), the UK will be under significant pressure 
to remain aligned with the EU on anti-money laundering 
measures if it is to obtain a favourable trade agreement with 
the EU post-Brexit, which no doubt will provide even further 

impetus for the introduction of a failure to prevent offence. 

Furthermore, the changes made by the 6MLD will be of 
importance to UK businesses, including those outside of 
the regulated sector, trading in the EU or with European 
subsidiaries or branches, as once the directive is in force, 
Member States will have jurisdiction over offences committed 
in whole or part on their territory or by EU nationals. The 
6MLD is also likely to have extraterritorial reach into the UK, 
as conduct that occurs in the UK amounting to an offence 
could be prosecuted by a Member State if it was committed 
by either a national of that State or an organisation domiciled 
in that State. Therefore, the 6MLD will have an impact on any 
UK businesses trading in the EU, regardless of the fact that 
the UK will no longer be a member. 

Whether the UK will maintain its reputation as a world leader 
in the fight against money laundering post Brexit remains 
to be seen. As it appears highly unlikely that the UK will 
introduce a failure to prevent money laundering offence by 
December 2020, especially given the lengthy delay in even 
publishing a consultation on the issue, the approach of EU 
Member States and the UK to corporate liability for money 
laundering will have already diverged by the end of this year. 

INTERESTINGLY, ONE OUTCOME OF PREPARATIONS FOR THE UK’S 
WITHDRAWAL FROM THE EU HAS BEEN THE EXTENSIVE WIDENING 
OF THE GOVERNMENT’S POWERS TO MAKE REGULATIONS FOR 
ENABLING OR FACILITATING THE DETECTION, INVESTIGATION OR 
PREVENTION OF MONEY LAUNDERING
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