
www.corkerbinning.com May 2019

The criminal 
future of AML 
enforcement 
Claire Cross 
& Nick Barnard

Why is telling the 
court you lied not 

enough to overturn 
a conviction?

Maia Cohen-Lask

The dawn of the 
SFO supergrass
Samuel McCann

The European 
Public Prosecutor 

– a federalist’s 
dream come true

Peter Binning
& Alex Cummins

Why DPAs are 
not unfair on 

individuals
Andrew Smith

To Russia with Law 
Robert Brown travels 
to St Petersburg for 
the Citizens’ Watch 
International programme A superficial 

victory? 
Rachel Quickenden



The Knowledge

Following the recent collapse of the SFO’s prosecution of three former Tesco managers, 
Andrew Smith argues that recent criticisms that the DPA regime is unfair on individuals – and 
results in legal incoherence – are flawed. 

9 Why DPAs are not unfair on individuals

Andrew Smith

Maia Cohen-Lask discusses the recent judgment of R v SB [2019], where a granddaughter 
accused her grandfather of sexually abusing her and was sentenced to 12 years’ imprisonment 
– a sentence the Court of Appeal refused to overturn even after she retracted the allegations. 

13 Why is telling the court you lied not enough to overturn 
a conviction?

Maia Cohen-Lask

Following the appointment of Lisa Osofsky as the new Director of the SFO, Samuel McCann 
considers whether the agency will change its approach to the use of immunity notices and 
cooperating offender agreements.

16 The dawn of the SFO supergrass

Samuel McCann

The SFO recently published a single amendment to their 2016 guidance concerning the 
attendance and conduct of lawyers at witness interviews under section 2 of the Criminal 
Justice Act 1987. Rachel Quickenden examines whether this victory for defence lawyers 
goes far enough.

24 An amendment to the SFO’s guidance on the attendance of 
lawyers at section 2 interviews – a superficial victory? 

Rachel Quickenden

A decade after the implementation of the Money Laundering Regulations 2007, Claire 
Cross and Nick Barnard discuss the prospect of the FCA investigating more AML failings 
on a criminal basis. 

6 The criminal future of AML enforcement 

Claire Cross and Nick Barnard

Peter Binning examines the ambitious mandate of the European Public Prosecutor, and 
explains why it will have an impact on UK nationals and UK corporates even assuming the 
UK leaves the EU.

20 The European Public Prosecutor – a federalist’s dream 
come true

Peter Binning and Alex Cummins
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In this edition, our lawyers examine the prospect of the FCA 
investigating AML failings on a criminal basis; why DPAs are not 
unfair on individuals; why telling the court you lied is not enough 
to overturn a conviction; the challenges the SFO faces in relying on 
“flipped” defendants; the future for the European Public Prosecutor; 
and the ongoing debate about compulsory witness interviews 
under section 2 of the Criminal Justice Act 1987.

Corker Binning partner Robert Brown recently travelled to St 
Petersburg as part of the Citizens’ Watch International programme 
on Access to Justice for Victims of Domestic Abuse in Russia. Robert 
explains his work on this programme and the objectives of CWI 
more generally. 

Happy reading.

Welcome to the 
Spring 2019 edition 
of The Knowledge

Andrew Smith 
Editor
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Robert is a well-known expert on British-
Russian criminal law matters, and since the 
early 1980s has been promoting shared 
knowledge and expertise between these 
two nations. He is vice-chair of the British 
Russian Law Association and Chair of  
CWI, a UK charity which works primarily in 
Russia and former Soviet states to promote 
human rights and the proper administration 
of law and justice, particularly through 
fair trials and transparency of court 
proceedings.

Russia was the subject of international 
headlines in 2017 when penalties for first 
offences of domestic abuse were drastically 
reduced. In response and as part of its 
methodology of disseminating ideas of 
best practice and governance from well-
established judicial systems to those in 
transition, in November 2018 CWI launched 
a programme with the ambition of improving 
access to justice for Russian domestic abuse 
victims, and the ability of lawyers to defend 
and promote their rights.  

To Russia 
With Law
In December 2018, Corker Binning partner Robert Brown travelled to  
St Petersburg as part of the Citizens’ Watch International (CWI) programme 
on Access to Justice for Victims of Domestic Abuse in Russia.
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For the first programme event, Robert was 
joined by Deputy Senior District Judge Tan 
Ikram and Robert Hush, family lawyer and 
lecturer at London South Bank University, 
as the UK delegation to a seminar intended 
to inform Russian participants on how UK 
and Russian criminal and civil proceedings 
address domestic violence, best practice 
for assisting victims and how international 
conventions can be applied at a local level. 

The Russian contingent shared the 
challenges they face when representing 
domestic abuse victims: stereotypes and 
prejudices which are used to justify violence 
and hinder access to justice; the limitations, 
variations and ambiguities of Russian law 
across regions; the lack of Supreme Court 
guidance; and Russia’s non-membership  
of the Istanbul Convention on preventing 
and combating violence against women 
and domestic violence. The Russian lawyers 
reported a dual confrontation when acting 
for domestic abuse victims, against both 
the perpetrator and the criminal justice 
system. 

In response, Robert and colleagues outlined 
the evolving UK regime, including the range 
of offences, which now includes controlling 
and/or coercive behaviour, the Special 
Measures available to protect vulnerable 
victims and witnesses; and the tools which 
the police and criminal and family courts 
can deploy to prevent further violence and 
abuse. In reflecting on their own practice, 
Russian lawyers identified a need to be 
more than a competent advocate for clients; 
a particular trust and understanding is 
required to serve domestic abuse victims, as 
well as the assistance of other professional 
disciplines. 

Following a return visit for Russian lawyers 
in London in February, during which they 
observed proceedings from Westminster 
Magistrates’ Court to the Royal Courts of 
Justice, CWI’s programme was completed 
in March by the launch of a new publication 
for Russian lawyers on providing legal 
assistance to victims of domestic violence, 
informed by the exchanges in St Petersburg 
and London.

Find out more about the work of Citizens’ Watch International at www.citiwatchlondon.org

Robert said of his experience:

“I am proud that CWI has 
again been able to share 
the UK perspective with our 
Russian colleagues, on an 
issue which is always topical 
and affects so many lives 
on a daily basis. I was also 
impressed and inspired by 
the determination of Russian 
lawyers to not only instigate 
change, but to do the very 
best for today’s clients 
despite an extremely hostile 
landscape. UK lawyers will 
know that our justice system 
is far from perfect, and should 
remember that they too have 
a responsibility to protect, 
challenge and improve what 
we have.”
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It may be surprising to recall that, even a 
decade after the implementation of the 
Money Laundering Regulations 2007 (‘the 
2007 Regulations’), since superseded by the 
Money Laundering Regulations 2017 (‘the 
2017 Regulations’), Mark Steward was still 
expressing caution about the prospect of the 
FCA investigating anti money laundering 
(AML) failings on a criminal basis.  

Mr Steward’s reticence to launch a 
prosecution is consistent with the UK law 
enforcement community’s longstanding 
disinterest in enforcing AML failings by 
criminal sanction. The first iteration of 
the money laundering regulations were 
promulgated by HM Treasury in 1993 as 
a result of a 1991 EU Directive concerning 
compulsory AML measures to be adopted 
by all Member States. The Directive marked 
the first occasion when the EU purported 
to have jurisdiction as regards the national 
criminal laws of its members. In 1996 the 
CPS brought the first prosecution pursuant 
to them against a North London FX bureau 
for alleged failure to maintain adequate 
identification procedures. (Represented by 
a partner of this firm, the business catered 
exclusively for members of the Orthodox 

The criminal future of 
AML enforcement
Claire Cross and Nick Barnard

We have also commenced a small 
number of investigations into firms’ 
systems and controls where, for 
the first time, we have indicated 
to those firms that we are looking 
at whether there has been any 
misconduct that might justify a 
criminal prosecution under the 
Money Laundering Regulations.

I am conscious that starting 
criminal investigations against 
firms in relation to poor Anti Money 
Laundering systems and controls 
may draw some sharp intakes of 
breath.

Mark Steward, FCA Director of 

Enforcement and Market Oversight, 

July 20181

1 https://www.fca.org.uk/news/speeches/mifid-ii-and-fight-against-financial-crime
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2  https://www.fca.org.uk/publication/foi/foi5745-response.pdf
3 https://www.fca.org.uk/news/speeches/partly-contested-cases-pipeline-and-aml-investigations 

Stamford Hill-based Jewish community). 
The prosecution collapsed after the judge 
ruled that the regulations were ultra vires as 
regards their creation of criminal offences. 
No further prosecution was attempted 
despite this defect being cured by the next 
iteration of the regulations in 2003. 

The first successful prosecution (by HMRC) 
of an individual under the 2007 Regulations 
did not occur until 2012, and only four 
followed in the next five years. Despite 
having the power to prosecute AML failings 
for well over a decade, the FCA has yet 
to do so.2

However, despite this slow start, a recent 
shift in rhetoric suggests changing priorities 
at the FCA, and may well signal significant 
growth in criminal enforcement in the near 
future.

‘I think it is time that we gave effect to the 
full intention of the Money-Laundering 
Regulations which provides for criminal 
prosecutions…’ said Mr Steward at the 
GIR Live London conference in April 
2019. ‘I suspect criminal prosecutions, as 
opposed to civil or regulatory action, will be 
exceptional. However, we need to enliven 
the jurisdiction if we want to ensure it is not 
a white elephant and that is what we intend 
to do where we find strong evidence of 
egregiously poor systems and controls and 
what looks like actual money laundering.’3

Earl ier  in  the same speech,  he 
acknowledged the increasing frequency 
with which the FCA now opens ‘dual track’ 
investigations with the prospect of either 
criminal or civil proceedings, in line with the 
established practice in cases of suspected 
market abuse. Whereas previously such 
criminal investigations had justified ‘sharp 

intakes of breath’, less than 12 months later 
Mr Steward asserted that such an approach 
should not be ‘anything controversial’ and 
that it would be inappropriate for the FCA 
to make overly hasty decisions as to the 
appropriate investigative track.    

So it appears that there is the will to bring 
more criminal prosecutions in respect of 
breaches of the 2007 Regulations and the 
2017 Regulations. Assuming so, when and 
how might this come to pass? What will be 
the threshold for ‘egregiously poor’ systems 
and controls and, if such circumstances are 
proven, is it inevitable that the individuals 
responsible for those failings will also be in 
the firing line? 

Standard Chartered

One timely benchmark is the FCA settlement 
published a few days after Mr Steward's 
most recent comments, in which Standard 
Chartered Bank agreed a penalty of 
£102.2m (after a 30% early settlement 
discount) for AML failings related to the 
activities of its UAE branches and its 
UK wholesale correspondent banking 
operations between 2009 and 2014. 

The use of the 2007 Regulations to sanction 
the conduct of Standard Chartered's 
UAE branches is unusual (some might 
say creative), in that it did not concern 
failings within the UK financial system. 
Rather, the FCA relied upon Regulation 15 
of the 2007 Regulations, which required 
branches and subsidiary undertakings in 
non-EEA countries to apply AML measures 
at least as stringent as the UK regime.  
The FCA concluded, and Standard 
Chartered accepted, that there were 
significant shortcomings in the internal 
assessment of its AML controls and the 
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systems for identifying, mitigating and 
escalating money laundering risks in the 
UAE. At its most extreme, the lax controls 
had allowed a customer to open an account 
with £500,000 in cash from a suitcase, with 
little evidence of any investigation into the 
source of the funds. 

With regard to the UK wholesale operations, 
the FCA lamented 'serious and systematic 
Due Diligence shortcomings' in assessing 
counterparty AML controls, exacerbated 
by the volume and value of transactions, 
and high-risk jurisdictions involved. The 
position will not have been helped by a 
poor track record of AML compliance and 
risk response by the bank, with some of the 
issues involved being flagged as long ago 
as 2010.       
 
Bearing these features in mind, Standard 
Chartered will likely be glad that the 
FCA restricted itself to civil penalties, and 
allowed some leniency in negotiating the 
fine. Equally, those involved in implementing 
(or not, as the case may be) the relevant 
Compliance programmes will be relieved 
that it remained a corporate matter. 
However, this may be the last time that the 
FCA sits on its hands. 

What happens next? 

When the next significant MLR enforcement 
case arises, and assuming the FCA cross the 
criminal Rubicon, what are the prospects 
of an individual Compliance or Money 
Laundering Reporting Officer also being in 

the firing line? 

Under Regulation 92 of the 2017 
Regulations, where an offence committed 
by a corporate defendant is proved to 
have been committed with the consent or 
connivance of, or is attributable to neglect 
on the part of an officer, he or she can 
also be personally liable. As such, there 
will need to be some demonstrable link 
between the corporate breaches and the 
officer’s conduct, even if only by dereliction 
of duty rather than knowing consent. This 
is not always straightforward to prove. If 
the investigation into Standard Chartered 
had been criminal, the scale of the breaches 
and the size of the firm, together with the 
cross-jurisdictional elements, may well 
have prevented any single officer being 
sufficiently culpable to justify individual 
prosecution. 

However, if the runes cast by Mr Steward 
are being correctly interpreted, criminal 
MLR enforcement has become an increasing 
priority for the FCA. If this is the case, it 
can only be a matter of time before a 
firm becomes the target of a prosecution. 
Assuming the breaches concerned are  
as ‘egregiously poor’ as Mr Steward 
suggests, it seems inevitable that those 
individuals responsible in the firm for 
creating, implementing and enforcing the 
failed systems and controls will also be 
considered fair game. 

Claire Cross, Partner
Nick Barnard, Associate

cc@corkerbinning.com
nb@corkerbinning.com
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The recent collapse of the SFO’s prosecution 
of three former Tesco managers has led many 
commentators to denounce the deferred 
prosecution agreement (DPA) regime as unfit 
for purpose. It is asserted that there is a legal 
incoherence when individuals are acquitted 
in their trials but identified as seemingly 
complicit in criminality in a DPA judgment 
and/or a statement of facts. To understand 
why this criticism is flawed, it is necessary 
to compare the different lenses through 
which a prosecutor and a judge examine 
the evidence in a DPA.   

What analysis of the evidence is a prosecutor 
required to undertake? A prosecutor can 
propose a draft DPA for judicial approval if 
it is satisfied either:

1. that the evidential stage of the Full 
Code Test in the CPS Code for Crown 
Prosecutors is satisfied, i.e. there is 
“sufficient evidence to provide a realistic 
prospect of conviction”1; or

2. that the diluted version of this test 
outlined in the DPA Code of Practice 
(the Code) is satisfied, i.e. there is “at 
least a reasonable suspicion based 

upon some admissible evidence that  
P has committed the offence and there 
are reasonable grounds for believing that 
a continued investigation would provide 
further admissible evidence within  
a reasonable period of time, so that all 
the evidence together would be capable 
of establishing a realistic prospect of 
conviction in accordance with the Full 
Code Test.”2 

   
These tests concern the evidence (or likely 
evidence) against a corporate suspect. 
Because corporate criminal liability depends 
on the criminal liability of individuals, the 
same tests apply to the evidence (or likely 
evidence) against those individuals. 

A prosecutor proposing a DPA relating 
to section 7 of the Bribery Act 2010, for 
example, must be satisfied that the evidence 
that a relevant individual committed bribery 
(which the corporate suspect failed to 
prevent) meets one of the tests. Similarly, 
a prosecutor proposing a DPA relating 
to section 1 of the Bribery Act 2010 must  
be satisfied that the evidence that an 
individual committed bribery (where the 
individual constitutes the directing mind  

Why DPAs are not unfair 
on individuals
Andrew Smith

1 CPS Code for Crown Prosecutors, paragraph 4.6
2 DPA Code of Practice, paragraph 1.2
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and will of the 
corporate suspect) meets one of the tests.  

What analysis of the evidence is a judge 
required to undertake? The Crown and 
Courts Act 2013 (CCA 2013) empowers the 
judge to determine whether the DPA is in the 
“interests of justice” and the terms of the DPA 
are “fair, reasonable and proportionate.”3  
Do these tests mean that the judge must 
endorse the prosecutor’s assessment of the 
evidence? 

It could be argued that a judge cannot 
meaningfully assess whether a DPA is in the 
“interests of justice” unless he or she agrees 
with the prosecutor’s view of the evidence – 
how can a DPA be “just” if the judge regards 
the evidence as hopelessly inadequate? 
On the other hand, the CCA 2013, the DPA 
Code and the Criminal Procedure Rules all 
state that it is for the prosecutor to explain 
why the evidential test is satisfied. They do 
not state or imply that the judge must endorse 
the prosecutor’s assessment. Had Parliament 
intended the judiciary to assess evidential 
strength, this could easily have been written 
into the CCA 2013 or the Code.4

 This second 
interpretation is 

borne out in the 
DPAs approved 

to date, in which 
L e v e s o n  L J  h a s 

repeatedly identified the 
following factors as relevant 

to the interests of justice – the 
seriousness of the offence, the 

culpability of the corporate, the history of 
similar conduct, corporate compliance, the 
extent to which the corporate has changed 
personnel, and the impact of prosecution on 
those who are innocent of any misconduct. 
All of these are quintessentially public 
interest rather than evidential factors. 
Evidential sufficiency thus appears to be a 
matter for the prosecutor alone. 

Against this background, when Leveson 
LJ in his DPA judgment in Tesco states that 
“senior management played a leading 
role in organising, planning and pursuing 
the deliberate misstatement of commercial 
income, applying pressure on employees 
to do so”, this is not a judicial finding 
that individuals comprising Tesco’s senior 
management are criminally liable. Such a 
finding would be wholly outside the scope 
of the DPA regime. Instead this language 
is a recitation of the agreement reached 
between the SFO and Tesco in their 
statement of facts, which is the evidential 
basis for the admissions of corporate criminal 
liability.5 Whilst the statement of facts names 
senior managers and states that they were 
dishonest, this is an agreement reached 

3 Para 7.1 of Schedule 17 to the Crime and Courts Act 2013
4 DPA Code of Practice, paragraph 1.2, and CrimPR 11.3(g)(i). Indeed, in its response to the public consultation on DPAs, 
the Government said the interests of justice test “is a broad concept which judges are used to applying and we do not 
believe that additional guidance on the application of this established legal principle is required.”  This also suggests 
that Government intended the judiciary not to undertake an analysis of evidential strength, because outside the content  
of judicial review, judges are not “used to applying” tests involving evidential strength. 
5 Paragraph 88 of Serious Fraud Office v Tesco Stores Limited 2017 WL 10765126 



page 11

The Knowledge

between the SFO and the corporate with 
no judicial involvement or oversight. It is 
endorsed by the judge only to the extent 
that the DPA arising from it is agreed to be in 
the interests of justice and its terms are fair, 
reasonable and proportionate.6   

Because a judge approving a DPA is not 
endorsing the prosecutor’s view of the 
strength of the evidence, what does it mean in 
legal terms if the DPA judgment or statement 
of facts identifies an individual as seemingly 
complicit in criminality? It is not, as some 
have claimed, a judicial finding of guilt. Nor 
is it a prosecutorial finding of guilt. It is, at 
most, a prosecutorial finding that one of the 
evidential tests is satisfied in respect of the 
individual, such that the evidence against 
the corporate suspect also satisfies one of 
these tests.  

Compare being identified in a DPA to being 
acquitted by a jury. A jury’s not guilty 
verdict is not a finding of innocence. It is a 
finding that the jury was not sure beyond 
reasonable doubt that the individual 
committed the offence. The jury examines 
the evidence to a standard which is more 
exacting than that which must be satisfied 
by a prosecutor who proposes a DPA. 
Certain critics of the DPA regime ignore this 
difference and create a false dichotomy of 
“guilt” and “innocence”, but in legal terms, 
being named in a DPA is no more a finding 
of guilt than being acquitted by a jury is a 
finding of innocence. 

The different evidential standards applied 
by the prosecutor and jury mean that, 
where a jury acquits individuals, there is 
no legal incoherence in the judge having 
identified them (albeit generically using 
language such as “senior managers”) in a 
DPA judgment, or their being named in a 

statement of facts agreed by the prosecutor 
and corporate suspect. (Indeed, this is no 
different from observing that an individual 
acquitted of fraud by a jury in a criminal 
trial could still be found liable in a civil fraud 
claim based on the same facts; the different 
outcomes are legally coherent because the 
two processes are judged according to 
different standards).

But what of the individual whose prosecution 
is stopped by the judge at half-time (the 
position during the Tesco retrial)? Here the 
judge must have decided, according to the 
Galbraith test, that “the prosecution evidence, 
taken at its highest, is such that a jury properly 
directed could not properly convict upon it.”7 
This standard is arguably not as exacting as 
either of the evidential tests which must be 
satisfied by a prosecutor who proposes a 
DPA; the judge’s ruling to withdraw the case 
from the jury is a rebuke to the prosecutor’s 
charging decision. Even so, the decisions 
are made by two different branches of the 
state in respect of evidence which is not 
necessarily the same: the assessment in the 
DPA regime is for a prosecutor when the 
evidence may well be at a relatively early 
stage (and where the prosecutor is entitled to 
speculate about what further evidence may 
be discovered), whereas the assessment on 
a half-time submission is for a judge after the 
prosecutor has served all of its evidence and 
it has been tested in cross-examination. There 
would be legal incoherence if two different 
prosecutors, or two different judges, reached 
opposite conclusions having regard to the 
same evidence, but that is not what the DPA 
regime entails.  

So far my argument may prompt the objection 
that I am absorbed by legal niceties and have 
ignored the reputational damage inflicted  
on an individual who is publically “outed” 

6 See, for example, paragraph 9 of the statement of facts. 
7 R v Galbraith [1981] 1 W.L.R. 1039
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Andrew Smith, Partner as@corkerbinning.com

8 Defendants can only successfully claim anonymity if they are charged with certain child sex offences or if their Article 
   2 or 3 ECHR rights are engaged. 
9 See paragraph 14 of Khuja v Times Newspapers Limited and others [2017] EWCA Civ 1132

as a “criminal” in a DPA despite being 
acquitted. In response, I would argue that an 
individual named in a DPA is better protected 
from this damage than an individual who 
is charged and then acquitted. When an 
individual is charged with an offence, 
he or she will invariably lose any right to 
anonymity, certainly in a prosecution for a 
white-collar crime.8 

In contrast, in three out of the four concluded 
DPAs, individuals identified as seemingly 
complicit in criminality were not named in 
any published DPA documentation so as to 
avoid prejudicing their trials; orders were 
made restricting publication of the unedited 
DPA and the statement of facts until their trials 
had concluded. The individuals standing trial 
were therefore exposed to adverse publicity 
arising from being charged, but were 
protected from adverse publicity arising from 
being identified in the DPA. Whilst the three 
former Tesco managers failed to prevent 
the publication of the statement of facts 
following their acquittals, an individual who 
is acquitted but who risks being identified 
in a DPA after reporting restrictions are 
lifted could, in different circumstances, be 
granted anonymity under the common law 
and section 11 of the Contempt of Court 
Act 1981.9 And if this route fails, the legal 
reality is that being named in a statement 
of facts does not amount to a judicial or 
prosecutorial finding that the individuals 
are guilty. It is, at most, a prosecutorial 
finding that the evidence against the named 
individuals met one of the two evidential tests 
at the time the statement of facts was entered 
into, which the corporate suspect accepted 
for the purpose of making admissions of 
corporate criminal liability.  

None of this is to suggest that an individual 
named in a DPA after being acquitted in 
a criminal trial should not feel aggrieved. 
But this grievance is no more and no less 
justified than the grievance felt by any 
person charged with a criminal offence 
who is subsequently acquitted, which is 
a daily occurrence in courtrooms across 
the country. The DPA regime necessarily 
identifies individuals because, under both the 
“failure to prevent” and the “directing mind 
and will” models, the alleged criminality of 
individuals is a prerequisite of corporate 
criminal liability. The prosecutor assessing 
the evidence must form judgments about the 
strength of the evidence against individuals 
in order to be satisfied that there is sufficient 
evidence against the corporate suspect to 
propose a DPA. 

If those individuals are charged and then 
acquitted by a jury or judge, this does not 
mean that the judge who approved the 
DPA was wrong, or that the DPA regime is 
legally incoherent. The judge approving the 
DPA is not empowered to review evidential 
sufficiency and has no role in approving the 
statement of facts. 

Where such individuals are acquitted, the 
most this demonstrates is a longstanding 
and unsurprising truth about our criminal 
justice system – that sometimes prosecutors 
get it wrong. Fortunately, that same system, 
through the Galbraith test, affords individuals 
a judicial safeguard against poor charging 
decisions, and through the jury system, 
ensures that the evidence leading to a 
finding of guilty or not guilty is assessed to 
a more exacting standard than that which 
the prosecutor applies.
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The headlines in early April were 
incredulous when it was revealed that 
a grandfather would remain in prison 
for sexually abusing his granddaughter, 
despite the granddaughter submitting a 
signed statement to court explaining that 
her original allegations against him were 
untrue. This decision is a manifestation 
(albeit at the extreme end of the spectrum) 
of a much broader pattern often seen in 
allegations of sexual offences, namely that 
a complainant’s change in position is no 
guarantee of a change in the course of 
criminal proceedings.

In this case the defendant was charged 
with four counts of sexually assaulting his 
granddaughter when she was aged between 
three and nine. She first made allegations 
against him when she was 14, and was 15 
when she testified against him at his trial. 
Less than a month after the grandfather 
was sentenced to 12 years’ imprisonment, 
the complainant made a signed statement 
in the presence of a solicitor withdrawing 
her allegations. She stated that she had 
made up the allegations to seek attention 
and had not appreciated the severity of 
the consequences of doing so. Armed with 

this statement, the grandfather lodged an 
appeal against his conviction. In a judgment 
released on 3 April (R v SB [2019] EWCA 
Crim 565), the Court of Appeal dismissed 
the appeal, stating:

The conviction of the grandfather depended 
entirely on his granddaughter’s account 
of the sexual assaults she suffered, told 
first to her mother and a counsellor, then 
reported in detail to the police. There was 
no independent forensic evidence. It would 
therefore have been understandable for 
the granddaughter to conclude that the 

Why is telling the court you 
lied not enough to overturn 
a conviction? 
Maia Cohen-Lask

“There is no proper basis for 
rejecting M's original evidence... 
We reject the veracity and reliability 
of her subsequent retraction 
statement, put in after sentence 
was announced. We consider, in 
all the circumstances, that the 
convictions are safe."
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overturning of the conviction would be 
a logical consequence of the retraction 
statement she made. Such a conclusion 
would reflect a common misunderstanding 
about how much a complainant can control 
the criminal process, not only on appeal, 
but from the time of the first complaint made 
to police.

An example of this misunderstanding is that 
a victim of a crime can choose whether or 
not to “press charges” against a suspect. In 
truth, the charging of a suspect is a decision 
taken by either the police or the CPS. The 
complainant’s wishes will be just one factor 
in that decision. The reality for sexual or 
domestic violence allegations is that a 
complainant’s unwillingness to proceed is 
unlikely to be determinative either in relation 
to charge, or in a decision to withdraw 
matters from the court. Prosecutors have a 
number of tools in their armoury including 
witness summonses, and the ability to apply 
to cross-examine their own witness as a 
hostile witness, in the event of a change of 
heart. Essentially, once an allegation has 
been made to police, it can be very difficult 
for a complainant to change their mind and 
derail proceedings.

However, the complainant in R v SB did 
not limit her retraction to a stated desire to 
withdraw proceedings, but went further in 
making a signed statement that her original 
allegation was a work of invention. This 
is highly unusual (and can expose the 
complainant to a risk of prosecution – in 
the present case, the complainant was 
arrested for perjury shortly after submitting 
her retraction statement). Had her statement 
been submitted prior to the trial, the 
prosecution would have had to consider 
carefully whether there was still a realistic 
prospect of conviction such that they could 
continue to prosecute. If their decision was 
to proceed regardless, the jury would have 

heard both the original allegation and the 
retraction. It seems highly unlikely in those 
circumstances that a jury would have been 
sure beyond reasonable doubt of guilt. In 
short, whilst a complainant’s wishes cannot 
affect the trial process, a further statement 
which casts doubt on the truth of the original 
allegation is likely to avoid a conviction.

The fact that, had this statement been 
submitted prior to trial, a jury is unlikely 
to have convicted but the appeal against 
conviction was nonetheless unsuccessful, 
reveals the different approaches taken to 
proof of guilt in the Crown Court and the 
Court of Appeal. In the Crown Court there 
is a presumption of innocence, the burden 
of proof lies with the prosecution, and the 
high standard of proof gives the accused 
the benefit of any doubt. By contrast, in 
the Court of Appeal the test is whether 
the conviction is “unsafe”, not whether 
the new evidence might have affected 
the jury’s verdict. More specifically, in 
cases where there is fresh evidence which 
emerges after the trial, such as a post-trial 
retraction statement, the Court of Appeal 
must undertake a two stage process:

In R v SB, the Court of Appeal determined 
that the retraction was “demonstrably 
unreliable” and therefore they did not 
accept it. They provided ten reasons 
for so concluding. Had the jury at trial 
undertaken such an analysis of the veracity 

1) Decide whether or not the new 
evidence should be accepted; and

2)  If it is accepted, assess its impact on 
the safety of the conviction.
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of her retraction, it would have been with 
the burden and standard of proof at the 
forefront of their deliberations. Not so 
for the Court of Appeal, who analysed 
her evidence unconstrained by any 
presumption of innocence in favour of the 
appellant. By way of just one example 
of their approach, they commented that 
“it is difficult to credit that a fifteen-year-
old girl could maintain such an account 
if it was all a lying account”. It is striking 
what this analysis reveals about the lack 
of protections afforded to individuals 
appealing their convictions, and about 
the court’s unwillingness to interfere with 
jury verdicts when a witness has changed 
their mind about the evidence they wanted 
to give.

The message sent by the Court of Appeal’s 
decision in this case is a strong one. It was 
a case where, had the unequivocal, signed 
retraction statement been submitted before 
trial, the outcome would almost certainly 

have been acquittal. Moreover, the Court 
of Appeal accepted there was no evidence 
of familial pressure being applied to the 
complainant to retract. Despite these factors, 
the conclusion was that the conviction 
was safe. If a retraction cannot lead to a 
successful appeal in these circumstances, 
it is difficult to imagine what circumstances 
of post-trial retraction could be sufficient. 

Anyone involved in a case of sexual 
offences (or domestic violence), whether 
accuser or accused, should take this case 
as demonstrative of the position more 
generally in the criminal justice system: 
once an allegation is formally made, it is 
difficult to change or influence the course 
of the criminal proceedings. Even in the 
highly unusual circumstances of this case – 
a complainant risking a charge of perjury to 
state that the allegations made under oath 
at trial were untrue – a change in direction 
by the prosecuting authorities and the courts 
is by no means guaranteed.

Maia Cohen-Lask, Associate mcl@corkerbinning.com
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Lisa Osofsky’s appointment as the new 
Director of the SFO has been heralded as 
a turning point.  With a “different kind of 
Director”1 came the promise of new ideas, 
attitudes and ways of working, not least 
the use of “flipped defendants, who later 
become witnesses.”2 This formed a staple 
of the Director’s previous tenure as a US 
federal prosecutor. She has repeatedly 
advocated its adoption by the SFO.

Flipping defendants into witnesses is an 
established concept in UK law. Sections 71 
and 73 of the Serious Organised Crime and 
Police Act 2005 (“SOCPA”) are the two 
primary statutory methods available to UK 
prosecutors seeking to secure the evidence 
of cooperating witnesses. However, the 
SFO’s historic use of these powers, and their 
historic use by other prosecuting agencies 
in the UK in financial crime investigations, 
has been tentative, at least in comparison 
with their US counterparts. 

Section 71 SOCPA – immunity notices

Section 71 affords certain prosecutors 
(including the SFO) the ability to issue 
an immunity notice. An immunity notice 

requires the recipient’s full commitment to a 
“cleansing” process, including admissions 
of all previous criminality, provision of all 
available information and documents, and 
an ongoing obligation of full cooperation.  
A failure to commit to the cleansing process 
has severe consequences, including the 
revocation of the immunity notice. The 
possibility of revocation indicates both the 
conditionality of immunity notices and the 
high expectations imposed upon those who 
enter into them. 

The SFO has never published a policy 
prescribing the circumstances in which it 
would grant an immunity. As far as is known, 
the SFO has only issued an immunity notice 
once, in a case in which this firm acted, but of 
which there is nothing in the public domain. 
This happened when the SFO was under the 
stewardship of Richard Alderman. Under 
David Green QC, the SFO’s position was 
that it would never immunise an offender.  
Mr Green regarded an immunity from 
prosecution as appropriate only for cracking 
serious general crimes, such as gangland 
murders, where a witness faced a risk to 
his or her life and would have to spend the 
remainder of their life living in secrecy. 

The dawn of the 
SFO supergrass?
Samuel McCann

1 Lisa Osofsky ‘Ensuring our country is a high risk place for the world’s most sophisticated criminals to operate’ (Speech   
   at the Cambridge International Symposium on Economic Crime, Jesus College Cambridge, 3 September 2018)
2 Lisa Osofsky ‘Keynote Address’ (FCPA Conference, Washington DC, 4 December 2018) 
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Will the antipathy to immunity of David 
Green’s SFO change under Ms Osofsky? 
The answer is that it probably won’t, for the 
following reasons:

1. Whilst SOCPA does not oblige the SFO 
to seek the Attorney General’s consent 
before agreeing to an immunity notice, 
the CPS routinely does so as a matter 
of practice, reflecting the pre-SOCPA 
common law position. The SFO would 
probably do the same, mindful of the 
Attorney General’s commitment to 
supporting its future existence and 
independence. In other words, agreeing 
to leave serious offending completely 
unpunished would engage the time-
consuming extra-legal sensitivities of the 
Attorney General’s office, which would 
act as a deterrent in itself.  

2. The CPS publ i shed guidance 
demonstrates how exacting the criteria 
are for approving an immunity notice, 
namely:      

i. whether in the interests of justice it is  
of more value to have a suspected 
person as a witness for the Crown 
than as a possible defendant;

ii. whether in the interests of public 
safety and security the obtaining 
of information about the extent and 
nature of criminal activities is of 
greater importance than the possible 
conviction of an individual; and 

iii. whether it is very unlikely that any 
information could be obtained 
without an offer of immunity and 
whether it is also very unlikely that 
any prosecution could be launched 

against the person to whom the 
immunity is offered.3

3. In relation to the last of these criteria, 
the SFO will usually be able to obtain 
the same evidence by way of a lesser 
concession, i.e. a section 73 agreement. 

For all of these reasons, it is highly likely 
that the SFO’s reluctance to grant immunity 
notices will continue under Ms Osofsky, 
with her apparent willingness to engage in 
flipping to be realised, not by her powers 
under section 71, but by way of section 73.

Section 73 SOCPA – cooperating 
offender agreements 

Section 73 provides a means by which 
certain prosecutors (including the SFO) 
can induce an offender’s cooperation 
by creating an expectation of a greatly 
reduced sentence.  It requires the offender 
to enter guilty pleas to their criminality, 
giving rise to convictions that would not 
have been obtained had an immunity notice 
been issued instead. The recipient’s full and 
continuing cooperation is required to the 
same degree as it would pursuant to an 
immunity notice. Section 73 thus enables the 
exact same information and cooperation to 
be leveraged at a much lower cost.   

The attraction for a prosecutor to take this 
route is manifested in the number of section 
73 agreements recorded by the CPS relative 
to the number of immunity notices issued 
under section 71. Since SOCPA came into 
force on 01 April 2006,4 218 section 73 
agreements have been entered into, this 
being 30 times the number of immunity 
notices issued during the same period.5 

Given the SFO’s unwillingness to publish 

3 Immunity From Prosecution 09 November 1981, Volume 12
4 SI 2006/378, Art 5(1) 
5 Data available until 30 April 2018
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official data as to its use of the SOCPA 
provisions, it is impossible to determine how 
many section 73 agreements it has entered 
into over the same period. The most famous 
example of such an agreement is the one 
which the SFO entered into with the now 
notorious LIBOR trader, Tom Hayes. That 
deal however unravelled when, after 75 
hours of interviewing pursuant to the deal, 
Hayes repudiated it and opted to contest his 
prosecution. Tom Hayes aside, it is probably 
fair to say that the use of section 73 has 
been limited.6 What explains the SFO’s 
continuing reluctance to use section 73 
agreements? 

First, where the SFO has used them, they 
have not necessarily facilitated the successful 
prosecution of others. Prosecutions such 
as the one against a Victor Dahdaleh 
collapsed despite the SFO’s reliance on 
a witness whose testimony was purchased 
with a section 73 deal. 

Secondly, in the sphere of financial 
crime generally, the experience of law 
enforcement agencies using similar powers 
is patchy, particularly the CMA, which in its 
two most recent cartel prosecutions failed to 
convict anyone other than the cooperating 
offender.7 In the first cartel prosecution, 
the CMA’s star witness torpedoed the 
prosecution by asserting that he did not 
regard his erstwhile cartelists as dishonest. 
In the second, the CMA took fright and 
never prosecuted anyone.

Thirdly, basing a contested fraud or  
corruption trial on the evidence of a person 
whose integrity is easily undermined – and 
whom the jury is specifically directed to 
treat with scepticism – is riddled with risk. 

In the US, by contrast, few investigations 
into suspected fraud or corruption ultimately 
rely on a cooperating witness in a contested 
trial, with defendants tending to enter into 
plea bargains instead with the DOJ. 

Fourthly, any competent defence lawyer 
will advise his or her client about the huge 
burden and risk that seeking a section 73 
agreement entails, not least the possibility 
that everything said to the SFO in any 
interview is admissible against the client 
if the agreement falls through; as per Tom 
Hayes whose interviews constituted the 
prime evidence against him and who ended 
up being mercilessly sentenced to 14 years 
(reduced on appeal to 12).  
 
In most cases, these problems outweigh 
the main benefit to an offender of a section 
73 agreement, which is a reduction in 
sentence – and even that benefit involves 
considerable uncertainty.       
        
The Court of Appeal propounded the extent 
of the sentencing discount in a section 73 
agreement in R v Blackburn [2007] EWCA 
Crim 2290. The Court held that a discount 
of between 50-66% should be awarded in 
normal circumstances, 

These guidelines mean that the reward 
on offer via section 73 is substantial. An 

6 SFO section 73 agreements inclusive of: R v Dougall [2010] EWCA Crim 1048; R v Ford [2011] EWCA Crim 473; R v 
Hall (Southwark Crown Court, sentenced July 2014); R v Kerrison, Jennings, Papachristos and Turner (Southwark Crown 
Court, sentenced August 2014); R v Cano-Uribe & Ors [2015] EWCA Crim 1824; R v Clay and Clark (Southwark Crown 
Court, sentenced October 2015)
7 The galvanised steel tanks case (R v Snee) and the reinforced concrete draining products case (R v Cooper).

with the reduction only 
exceeding 75% in the  
“most exceptional” cases. 
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Samuel McCann, Associate sm@corkerbinning.com

offender who cooperates from the outset 
stands to be awarded the standard one third 
discount for an early guilty plea, followed 
by a 50-75% discount off the nominal 
residual sentence. 

In R v Dougall [2010] EWCA Crim 1048, an 
appeal against sentence which remarkably 
was supported by the SFO, the Appellant 
contended that the sentencing judge had 
been parsimonious in the award of the 
section 73 discount by refusing to suspend 
a 12-month custodial sentence. The Court 
of Appeal agreed and held that for most 
white collar offenders, a suspended prison 
sentence should be the norm, whereby the 
custodial term was one of 12 months or 
less. The decision in Dougall acknowledged 
that the avoidance of imprisonment entirely 
constituted the principal inducement for 
cooperating white-collar offenders. In other 
words, a de facto 100% discount should 
be the prospect for a white collar offender 
in order to make their co-operation option 
sufficiently enticing. In both of the cartel 
prosecutions already mentioned, which 
were decided after the decision in Dougall, 
the offender walked free from court.

In R v Cano-Uribe & Ors [2015] EWCA Crim 
1824, however, the Court of Appeal cast 
doubt on whether a sentence of between 
12 and 24 months, which section 68 of 
the Legal Aid Sentencing and Punishment 
of Offenders Act 2012 encourages a 
sentencing judge to suspend, should be 
suspended where it is imposed pursuant to 

a section 73 agreement. In certain cases, 
therefore, a cooperating offender faces 
the uncertainty of being unable to predict 
whether the court will suspend his or her 
sentence. This uncertainty goes some way 
to explaining why section 73 agreements 
are not as appealing to suspects as they 
might seem.   

Conclusion

At first blush, it is not difficult to understand 
why Ms Osofsky is keen to increase the SFO’s 
use of cooperating offender agreements 
under section 73. They deliver a newsworthy 
guilty plea which can be presented as a 
“success” and which might not otherwise 
have been obtained. Relying on a 
cooperating witness may also be the only 
evidential path to successfully prosecuting 
senior executives or the corporate suspect, 
especially if contemporaneous records of 
decision-making are sparse or non-existent. 

The challenge facing the new Director is how 
to superimpose her US experience onto a UK 
statutory model, despite the differences that 
exist between the two jurisdictions. Already 
the SFO has announced guilty pleas in one 
major corruption case, and is contemplating 
charges against others apparently based,  
at least to some degree, on the evidence 
of the guilty cooperating offender. The 
age of the white-collar supergrass has 
reached these shores. Whether it can deliver 
convictions of others is a far more difficult 
proposition. 
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The European Public Prosecutor’s Office 
(‘EPPO’) is a new European Union institution 
against which the most diehard Remainer 
and the most rampant Brexiteer would 
doubtless unite. Despite the repeal of the 
European Union Act 2011 by the European 
Union (Withdrawal) Act 2018, meaning that 
UK membership of the EPPO no longer 
requires the approval of both Houses of 
Parliament and a referendum, there has 
never been any risk of the UK opting in. 

However, the EPPO is still worth a closer look 
for a number of reasons. Despite a history of 
strong opposition from the UK and at least 
ten other member states, most EU members 
have now signed up as participants and the 
EPPO is supposed to become operational 
at the end of 2020. Its principal remit is to 
prosecute fraud perpetrated on the EU’s 
finances, but it will be able to prosecute 
related offences including corruption, and 
there are proposals to expand its jurisdiction 
to terrorism offences. Perhaps remarkably, 
the EPPO will be the first EU body with direct 
criminal prosecution powers for individuals 

and corporates – including UK nationals 
and UK corporates, who could face 
prosecution by the EPPO in participating 
member states even after Brexit. 

Already the EPPO has been beset by 
controversy. The European Parliament’s 
nominee for Chief European Public 
Prosecutor, Laura Codruta Kovesi, stands 
indicted in Bucharest for bribery and 
abuse of office in what appears to be a 
backlash against her work as a leading 
Romanian anti-corruption prosecutor (she 
recently had to issue court proceedings 
to lift a state imposed travel ban). Quite 
apart from the question of who will become 
Chief European Public Prosecutor, there are 
serious questions as to whether the EPPO 
will be able to deliver on its ambitious 
mandate. 

EPPO origins 

The EPPO has its origins in the Corpus Juris 
published in 1997 as a research report of 
the European Commission. It addressed 

The European Public  
Prosecutor’s Office hits  
controversy before it  
opens its doors 
Peter Binning and Alex Cummins
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the question of how to fight fraud on the 
finances of the European Community which 
continues to be a major problem for the EU 
today.  

A report by the Court of Auditors1 published 
this January quoted the official figure for 
detected fraud of EUR 390 million or 0.29% 
of total payments from the EU budget. 
However, the report also highlighted that the 
European Commission lacks comprehensive 
information on the scale of fraud and that 
its official data on detected fraud was not 
complete. There are serious problems with 
under reporting by EU member states and 
systemic failures in prevention, investigation, 
prosecution and recovery of the proceeds of 
fraud. Indeed, according to a recent paper 
prepared for the European Parliament, the 
value of EU carousel fraud alone could 
account for 

VAT fraud is not just a problem for EU 
member states because the EU budget is 
funded from, among other sources, customs 
duties and a share of the VAT collected by 
EU members (currently 0.3%3).  EU budget 
fraud is plainly a serious problem that the 

European Commission has, for decades, 
failed to address or even reliably to quantify. 
The existing institutions such as OLAF (the EU 
anti-fraud office that lacks criminal powers), 
Eurojust and Europol have not succeeded in 
reducing EU budget fraud.4

Against this background, after a long 
gestation, the EPPO was born on 20 
November 20175 and is due to take up its 
functions late next year or in early 2021. 
Twenty-two member states have signed up 
to date.6 The UK, along with Ireland, Poland, 
Denmark, Sweden and Hungary, has not. 
Its establishment has only been possible 
under the “enhanced co-operation” powers 
in the EU treaties avoiding the need for 
unanimous support from all 28 Member 
States.  The EPPO will prosecute cases of EU 
budget fraud (such as VAT or customs fraud 
and unlawful claims for EU agricultural 
subsidies) as well as other related offences 
of corruption or money laundering. 

How the EPPO will work

Directive (EU) 2017/1371 of 5 July 2017 on 
the fight against fraud to the Union's financial 
interests by means of criminal law contains a 
wide range of measures relating to the fight 
against fraud and corruption within the EU, 
all of which will be within the competence 
of the EPPO. It requires member states to 
legislate for a maximum sentence of at least 
four years’ imprisonment where an offence 
involves considerable financial damage or 
advantage in excess of EUR 100,000. The 
Directive aims to ensure that all member 
states have a minimum range of criminal 

1 Special Report No 01 2019: Fighting Fraud in EU spending: action needed
https://www.eca.europa.eu/Lists/ECADocuments/SR19_01/SR_FRAUD_RISKS_EN.pdf
2 VAT Fraud: Economic Impact, challenges and policy issues, Tax 3 Committee, European Parliament
http://www.europarl.europa.eu/cmsdata/156408/VAT%20Fraud%20Study%20publication.pdf 
3 Ibid p.12
4 Ibid p.12
5 Date of entry into force of Council Directive 2017/1939
6 Austria, Belgium, Bulgaria, Croatia, Cyprus, Czech Republic, Estonia, Germany, Greece, Italy, Finland, France, Latvia, 
Lithuania, Luxembourg, Malta, Netherlands, Portugal, Romania, Slovenia, Slovakia and Spain. Other EU countries are 
free to join at any point.

“EUR 40 to 60 billion of annual 
VAT revenue losses and 2% of 
organised crime groups could 
be behind 80% of the fraud" 2.
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offences and other measures to tackle 
fraud, including provision for corporate 
criminal liability; thereby enabling the 
EPPO to function within the national courts 
of participating member states. 

It is a guiding principle that EPPO may 
establish and maintain cooperative relations 
with EU entities, international organisations 
and competent authorities of third countries 
and member states that do not participate 
in enhanced cooperation. The UK may 
therefore be required to respond to mutual 
assistance and extradition requests issued 
by EPPO and will need to consider how 
it will do so. This is important because, if 
there is no agreement for such general 
mutual assistance, the UK could become a 
safe haven for the proceeds of crime and 
fugitives from EPPO investigations.7

The EPPO is due to operate as a single office 
across all participating member states, 
combining national law enforcement efforts 
with a centralised function. At the central 
level is the European chief prosecutor. The 
European Parliament and the European 
Council cannot agree on the nomination 
for the top job. The Parliament favours 
the Romanian candidate, Laura Codruta 
Kovesi, who is now subject to indictment 
in Romania, while the Council wants a 
Frenchman, Jean-Francois Bohnert.  

The Chief Prosecutor will have two deputies 
and 22 European prosecutors, one for 
each participating member state. The 
decentralised level consists of a further 
layer of European delegated prosecutors 
located in the member states (at least 
two in each member state). The central 
level will supervise investigations and 
prosecutions carried out at national level. 

European delegated prosecutors will carry 
out investigation in the member state. 
The competence of the EPPO is limited to 
criminal offences affecting the financial 
interests of the EU but this can include 
related offences, such as corruption. UK 
nationals could find themselves the subject 
of EPPO investigations and prosecutions 
because there is no nationality limitation 
on its jurisdiction. 

The EPPO will investigate and prosecute 
offences in national courts according to 
national laws although many of its powers 
will be exercised under EU law. Procedural 
acts of the EPPO will be subject to judicial 
review in national courts producing an 
immediate risk of complex satellite litigation. 
National courts may refer matters of EU 
law to the Court of Justice in Luxembourg, 
including such fundamental issues as where 
a case should be tried. 

Whether the EPPO will work in practice is 
open to serious question. There is nothing to 
suggest it will be capable of achieving more 
than the extremely limited impact of OLAF. 
OLAF enjoys unlimited EU wide jurisdiction 
whereas the EPPO will not. The EPPO’s 
procedures are likely to give rise to major 
delays and complications, particularly 
where some of the alleged perpetrators are 
nationals of third countries or of states that 
have not opted in to the EPPO. The EPPO’s 
cumbersome multi-layered structure with 
central and local prosecutors is unlikely to 
produce a streamlined model for efficient 
cross border prosecutions. 

In September 2018, the Commission 
proposed that the EPPO’s remit should be 
extended to include cross-border terrorism 
offences.8 The proposal relates to all terror-

7 See The impact of the EPPO on the UK – House of Lords European Union Committee 2014 HL Paper 53 at para 51
8 Commission communication: A Europe that protects: an initiative to extend the competences of the European Public 
Prosecutor's Office to cross-border terrorist crimes https://ec.europa.eu/commission/sites/beta-political/files/soteu2018-
extend-public-prosecutors-office-communication-641_en.pdf
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related crimes, not just those that may 
touch on EU budget fraud. This seems an 
unbelievably ambitious proposal to make 
before EPPO has even taken up its limited 
anti-fraud functions within the participating 
member states.

Conclusion 

Although nothing is certain about the  
nature of the UK’s future relationship with 
the EU, the EPPO will undoubtedly have 
some impact on us. This will mainly be 
where mutual assistance and extradition 
are concerned and where decisions have to 
be made about where serious cross border 
crimes should be prosecuted. Where UK 
nationals or UK corporates are involved in 
fraud investigated by the EPPO, the UK will 
still have jurisdiction to prosecute if there is 
evidence that would be sufficient for a UK 
prosecution to be mounted.  Alternatively, 
where there is no basis for UK jurisdiction, 
a UK national or UK corporate could be 
prosecuted by the EPPO in the national 
courts of a participating member state. 
Disputes as to jurisdiction may arise, 
particularly if a UK national is arrested in 
a participating EPPO member state and  

no extradition request need be issued to 
the UK.

The fact that the EPPO does not have 
jurisdiction in all EU member states seems 
likely to be a significant handicap and may 
make investigations and prosecutions more 
cumbersome than equivalent national ones. 
It is also likely that significant legal issues 
will arise for the EPPO with both mutual 
assistance and extradition where non-
participating states and third countries are 
concerned. Formal arrangements for both 
have yet to be agreed.

The first European Public Prosecutor, when 
he or she is eventually appointed, will not 
have an easy task to develop a credible 
cross border prosecuting authority to 
counter fraud on the EU budget. The recent 
proposal to expand its remit to terrorism 
offences is due to be considered at the 
European Council summit on 9 May 2019. 
It seems highly unlikely that the EPPO will 
become a multipurpose prosecutor with 
jurisdiction throughout the EU but if the UK, 
as one of the leading critics of the EPPO, 
finally leaves the EU, this purest of federalist 
dreams might one day come true.

Peter Binning, Partner
Alex Cummins, Trainee Solicitor

pb@corkerbinning.com
ac@corkerbinning.com
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Introduction

In June 2016 the SFO published new 
guidance concerning the attendance and 
conduct of lawyers at witness interviews 
under section 2 of the Criminal Justice Act 
1987. This guidance limited the role of such 
lawyers, stressing that they were permitted 
to provide only “essential assistance 
[…] by way of legal advice or pastoral 
support”.  This, in the eyes of the SFO, 
meant the lawyer doing nothing that would 
“undermine the free flow of information 
which the interviewee, by law, is required 
to give”. The guidance stated that only one 
lawyer who acted for the interviewee was 
permitted to attend the interview, and that 
this lawyer must sign certain undertakings 
prior to the interview. These undertakings 
include restrictions placed upon the witness’s 
lawyer concerning:  a) the representation 
of other individuals who may be or may 
later become a suspect in the investigation, 
b) the passing on of information to third 
parties, and c) the storage and retention 
of documents. 

In the ensuing months, and seemingly 
buoyed by the SFO’s approach, this firm 
had experience of other prosecutors, such 
as HMRC and the NCA, adopting the SFO’s 
policy when interviewing witnesses under 
compulsion. There followed a small revolt by 
defence lawyers, culminating in May 2017, 
when the Law Society published a Practice 
Note. This Practice Note highlighted the 
various conduct issues that might arise 
from the constraints placed upon defence 
lawyers by the SFO’s guidance. 

Last month, the SFO finally responded to 
the Law Society, drawing its attention to the 
SFO’s recently revised guidance on section 
2 interviews. The SFO’s letter stated that in 
addition to having a lawyer in attendance at 
interview, the revised guidance means that 
“the interviewee may bring one additional 
lawyer […] solely for the purpose of taking 
a note”.  It went on to state that the SFO 
is carefully considering the undertakings 
required from lawyers attending section 2 
interviews. 

An amendment to the SFO’s 
guidance on the attendance of 
lawyers at section 2 interviews 
– a superficial victory? 
Rachel Quickenden



page 25

The Knowledge

The SFO had, it said, taken into account the 
Law Society’s Practice Note and 

This single amendment to the SFO’s 2016 
guidance is no more than a gesture towards 
defence lawyers. Hundreds of suspects in 
criminal investigations are interviewed 
under caution by law enforcement 
authorities (including the SFO) every day 
across the country, and the vast majority 
of these suspects have only one lawyer 
representing them, even though they are 
significantly more exposed than a section 
2 witness. To have two lawyers attend and 
take notes of a witness interview will be 
welcomed by defence lawyers, but from the 
SFO’s perspective, it is a concession that 
costs nothing. 

Indeed, this superficial victory ultimately 
distracts from the far more significant 
problems that remain in the revised SFO 
guidance – problems which are ultimately 
questions of principle and fairness as 
opposed to convenience and ease of note-
taking. What are they? 

1. The role of the lawyer

The SFO has not, as yet, made any 
amendments to its guidance concerning the 
role of the witness’s lawyer. As highlighted 
by the Law Society, a lawyer acting for a 
witness has a professional duty to act in his 
or her client’s best interests, and so he or 
she should not be circumscribed by the SFO 
guidance in the carrying out of that duty. It is 
unfortunate that the SFO does not recognise 
this. The guidance fails to appreciate that 
a competent lawyer who acts in his or her 
client’s best interests is likely to aid, rather 
than hinder, the production of an effective 
interview, increasing both the scope of the 
relevant evidence that the witness is able to 
give and enabling that evidence to be more 
reliable, so that more informed charging 
decisions can be made. 

It does not necessarily follow that by 
shutting down lawyer involvement at the 
interview stage a fuller, more accurate 
account will be produced. It may instead 
result in significant and, from the SFO’s 
perspective, unhelpful changes being made 
to the witness statement post-interview, 
either in advance of or during trial as the 
issues between prosecution and defence 
crystallise.  

It is entirely fair that the SFO retains the 
power to eject a lawyer from a section 2 
interview in the event that he or she becomes 
positively obstructive, as is the case in an 
interview under caution. But by attempting 
to restrict the role of the witness’s lawyer, 
the SFO is reversing the problem, creating 
the potential for a conflict for the lawyer 
which requires him or her to dance between 
properly representing his or her client 
whilst also satisfying the SFO’s arbitrary 
and extra-statutory description of what the 
lawyer’s role should be.

“would welcome any further 
observations […] on the existing 
operational guidance.”
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2. Undertakings

Whilst the SFO states that it is reviewing 
its policy on the use of undertakings, at 
present they remain in frequent use and 
as tightly drafted as they were when they 
were introduced in 2016. Again, the SFO 
has had little regard to the professional 
obligations owed by the witness’s lawyer 
under the SRA Handbook and SRA Code 
of Conduct 2011.  The lawyer must act in 
the best interests of his or her client, and this 
may mean that an undertaking restricting 
the flow of information to a third party, for 
example, becomes incompatible with the 
lawyer’s duty. 

The SFO has no equivalent power 
to constrain the witness, to whom the 
undertakings would not apply. So whilst the 
SFO may seek control over the actions of the 
lawyer, those attempts will ultimately be of 
little practical effect if the witness chooses to 
act in a particular way or chooses to speak 
to a particular person.  The law already 
makes provision for certain wrongdoing 
by witnesses, for example through offences 
such as perverting the course of justice, and 
so circumscribing the lawyer’s permissible 
conduct far more narrowly than the law 
circumscribes the witness’s permissible 
conduct is ultimately a fruitless exercise. 

3. Disclosure

The provision of 
disclosure prior 

to the interview 
is not approached 

consistently by the 
SFO. Many witnesses 

continue to be refused 
disclosure of (a) a list of topics 

to be covered in interview, (b) the 
time period to which the subject matter 
relates (this happened in a recent section 
2 interview which this firm attended), 
and (c) copies of documents to be put to 
the witness in interview. The result of this 
defensive approach is that the witness has 
no opportunity to prepare properly or to 
place into context the documents that are 
drip-fed throughout the interview; his or 
her answers are likely to be inherently less 
reliable as a result. 

Were the witness to be treated as a suspect 
and subjected to an interview under caution, 
it is likely that in a complex case the SFO 
would provide meaningful disclosure in 
advance of the interview. (If it is not provided, 
there may be good reasons for withholding 
certain documents for forensic purposes, 
and the suspect can always exercise his or 
her right to silence). The SFO has therefore 
created the nonsensical situation in which 
a suspect may have more knowledge of 
the case prior to his or her interview than 
a witness has prior to his or her interview, 
in circumstances where the witness could 
become an important foundation for the 
SFO’s case should charges be brought, 
and where the witness, unlike the suspect, 
has no option but to answer questions. It  
is difficult to see what investigative 
advantage this anomaly creates for the 
SFO. 
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Conclusions

Despite the superficial victory of two 
lawyers being permitted to attend future 
section 2 interviews, the more significant 
points of principle and fairness concerning 
the role and conduct of these lawyers remain 
unanswered in the SFO’s revised guidance. 
They will continue to remain unanswered  
for as long as certain SFO investigators 
adopt a hostile stance towards section 
2 witnesses (and their lawyers). If there 
are grounds for suspecting that the 
individual has committed a criminal 
offence, he or she should be interviewed 
under caution. If this evidential threshold 
is not satisfied, the individual should be 
interviewed as a witness instead, which 

means being given the opportunity to 
provide the most reliable account and 
treated with a civility commensurate with 
his or her status as a witness. Indeed, the 
SFO does not even refer to “witnesses” 
in its revised guidance, preferring the  
status-less term “interviewees”. The fact of 
an interview under compulsion should not 
automatically render a witness unhelpful 
or unfriendly to the SFO in the evidence 
that he or she can offer. The approach of 
the SFO towards witnesses in certain of its 
cases, however, may achieve exactly that 
result. It is to be hoped that the Law Society 
and other organisations will persuade the 
SFO to make more meaningful changes  
to its guidance that remedy all of these 
problems. 
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