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Welcome to this edition of the Corker Binning newsletter. In this 
edition, our lawyers examine a recent case in which the prosecution 
confused fraud and theft; the judicial review brought against 
undercover police officers who infiltrated protest groups (and what 
this means for consent in rape cases); whether companies should 
be held criminally liable for failing to prevent human rights abuses 
committed overseas; how the criminal and family courts can reach 
differing conclusions when spouses transfer assets to each other; and 
recent changes in how Interpol is likely to analyse red notices issued 
in relation to administrative “bounced cheque” cases in the UAE.  
 
In addition, we have included some information about our recent 
charitable work which we hope you will find interesting. 

Happy reading.

Welcome to  
The Knowledge

Andrew Smith 
Editor
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At Corker Binning we 
believe that all businesses, 
large and small, can 
contribute to their 
communities. 

The Big House provides a platform for 
young people to enable them to lead 
positive and fulfilling lives by making their 
voices heard through the making of theatre 
Corker Binning delivers workshops and 
attends performances, as well as providing 
financial assistance. This initiative is 
managed by Jessica Maguire.

The Big House

Photo: Loose Lips, the latest production by The Big House
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Giving Back

Our partners and employees take 
an active role in a number of legal 
associations, charities and services, 
and several commit a regular amount 
of time to pro bono work.

Andrew Smith ,  Danielle Reece-
Greenhalgh and Alice Lepeuple have 
been providing pro bono advice 
concerning extradition and Interpol 
to Andy Hall (top left), the human 
rights activist currently facing multiple 
criminal proceedings in Thailand.

David Corker and his son Robbie (left)
ran the London Marathon in aid of The 
Saracens Sports Foundation (SSF) - a 
programme run by the Saracens Rugby 
Club, which supports and funds sports 
projects for individuals who seem 
disadvantaged and isolated.

Corker Binning funds the Citizens Watch 
International (CWI) project: Access to 
Justice for Victims of Domestic Violence 
in Russia.

Anna Rothwell and Nick Barnard are 
members of the current JUSTICE Working 
Party on Prosecuting Sexual Offences.

Corker Binning recently took part in the 
London Legal Walk.

Andy Hall and supporters
(Photo: https://bit.ly/2y7mwS5)

The editor taking a well-earned break 
after the London Legal Walk.

David and Robbie Corker at the 
London Marathon.
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Fraud and theft have the obvious common 
element of dishonesty. Whilst the Supreme 
Court last year in Ivey v Genting1 ruled 
that the test for dishonesty in criminal 
cases should be an objective one, proof of 
dishonesty alone, whether for theft or fraud, 
is not enough to secure a criminal conviction. 
As well as establishing dishonesty, the 
prosecution needs a clear understanding 
of the conduct constituting the actus reus 
of the offence to avoid the kind of upset 
experienced in R v Darroux2. This recent 
decision illustrates why it pays prosecutors to 
have long memories and signals a warning 
to those who fail to select the correct charge. 
It also demonstrates that the Court of Appeal 
will not necessarily come to the rescue of an 
errant prosecutor even where a jury has 
found a defendant to have acted dishonestly.

In Darroux, the defendant, a senior 
employee at a residential care home run by a 

charity, had engaged in a common enough 
type of criminal conduct, the submission of 
false records to claim for her entitlement to 
overtime and other additional payments. She 
completed forms which, once approved, 
were sent to a company engaged by the 
charity to provide pay roll services. Payments 
would then be made to the defendant’s 
personal bank account from the charity’s 
bank account.

The defendant was charged with various 
counts alleging theft, namely that she “stole 
monies belonging to” the charity, and was 
convicted on six of those counts. 

Prosecutors with memories stretching back 
to the mid-1990s will recall the problems 
that arose with prosecuting mortgage fraud 
cases under section 15 of the Theft Act 
1968, where it was successfully argued by 
defendants that no property was obtained 

‘A thief is not necessarily a 
fraudster. A fraudster is not 
necessarily a thief.’
 
Theft and fraud distinguished through the crucial 
element of appropriation.
Peter Binning & Ben Henriques

1 [2017] 3 W.L.R. 1212
2 [2018] EWCA Crim 1009
3 [1996] A.C. 815
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when funds were debited from the victim’s 
bank account and credited to a defendant’s 
bank account. The case of R v Preddy 3  in 
the House of Lords led directly to the hasty 
insertion by the Theft (Amendment) Act 1996 
of section 15A into the Theft Act 1968, which 
created the offence of obtaining a money 
transfer by deception. A decade later the 
now familiar statutory scheme of the Fraud 
Act 2006 was introduced following the Law 
Commission report on fraud (Cm 5560), 
which concluded that the Theft Act deception 
offences were too specific, overlapping and 
outdated.

The decision of the House of Lords in Preddy 
was, as the Law Commission put it:

“relevant to all circumstances in which the 
effect of the dishonest deception by the 
fraudster (D) is to cause the victim (V) to 
authorise the debiting of his or her account 
(thereby extinguishing V’s chose in action, 
in whole or in part) and bring about a 
corresponding credit to D’s (or another’s) 
account (thereby creating in D’s, or 
another’s, favour a new chose in action).” 
(Paragraph 2.13)
 
When asked why, in light of this legislative 
history, offences under the Fraud Act 2006 
had not been charged, the prosecutor in 
Darroux was unable to provide a convincing 
explanation beyond the broad assertion that 
theft was “simpler” and “more appropriate”. 

He maintained that there had been no 
deception of a charity trustee in the approval 
of the claim forms. The Court of Appeal 
pointed out that the Fraud Act offence does 
not require an “actual operative deception” 
(paragraph 23), the offence being aimed at 
dishonest conduct, not the result it achieves. 

On the facts of this case, it was clear that 
there had been a false representation to the 
charity’s pay roll agent as to the validity of 
the claims. It is worrying that no point on 
this was taken at trial by the defence or trial 
judge and the appeal was only heard as 
a result of an alert member of the Criminal 
Appeal Office spotting the issue. 

The case on appeal turned on whether there 
had been an “appropriation”, which is an 
essential ingredient of the actus reus of theft. 
It is not an ingredient of the actus reus of 
the offence of fraud by false representation 
under the Fraud Act. 

The Court emphasised that it was still possible 
for a chose in action represented by a credit 
balance in a bank account to be stolen 
where a dishonest appropriation takes place 
without deception. The authority for this is R v 
Kohn 4  (affirmed in R v Graham 5). In another 
case, R v Hilton6, a defendant’s conviction 
for theft was upheld because he had 
authority to control a charity’s bank account 
and dishonestly procured payments out of 
that account to settle his personal debts. In 
those cases, what was important was that 
the defendant had control over the relevant 
bank account and therefore “appropriated” 
the victim’s chose in action for the purposes 
of the offence of theft. In Darroux, this was 
not the case.

Whether a defendant has control over 
the victim’s bank account is sometimes a 
fine judgment, especially in light of DPP v 
Gomez 7 and R v Hinks8, which held that 
an appropriation can result from an account 
owner’s authorisation, dishonestly procured 
by the defendant, to transfer property. The 
Court in Darroux expressed concern that “the 
various decisions of the courts in this context 

4 [1979] 69 Cr App R 395
5 [1997] 1 Cr App R 302
6 [1997] 2 Cr App R 445

7 [1993] A.C. 442
8 [2001] 2 A.C. 241
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have not given rise to a wholly unambiguous 
or clear cut approach.” (Paragraph 57)

In an attempt to introduce clarity, the Court 
distinguished R v Williams9, where a builder 
grossly and dishonestly overcharged elderly 
householders. He obtained cheques in 
payment and presented them to the bank. 
He was convicted of theft on the basis that 
he had exercised the rights of an owner by 
diminishing the complainant’s credit balance. 

In Darroux, the Court said that the applicant’s 
monthly claim forms were not equivalent to 
the cheques in Williams. She had not done 
anything sufficiently proximate to the bank 
account to amount to an appropriation. What 
she did, even though it was dishonest, did 
not amount to an appropriation by her of 
the chose in action represented by the credit 
balance in the charity’s bank account.

The Court made important observations about 
the cases of R v Naviede10 and R v Briggs11, 
both of which are authority for there being 
no appropriation where a victim causes a 
payment to be made in reliance on deceptive 
conduct by a defendant. Accepting that those 
cases may in general reflect the correct 
position, the Court nonetheless considered 
that this would not invariably be the case. 
There might be cases where a deceptive 
representation inducing an account holder to 

make a payment from a bank account could 
amount to an appropriation.

In a further observation, the Court found 
some difficulty with the distinction drawn 
by Professor Sir John Smith between the 
dishonest obtaining and presenting of a 
cheque and the procuring of an electronic or 
automated payment out of a bank account. 
In both scenarios, the Court considered 
that there is no obvious reason to break the 
chain of causation – both could amount to 
an appropriation. 

So prosecutors have been reminded of the 
significance of those seminal fraud cases of 
the final decade of the last century and why 
the Fraud Act then became law to do away 
with technical debates about appropriation. 

The reminder was driven home further in 
Darroux because the Court of Appeal 
refused to save the day by substituting 
alternative verdicts of fraud. Their reasoning 
was that this was no mere prosecutorial slip 
or drafting error; a conscious decision had 
been made to charge theft, which was the 
wrong charging decision.  Prosecutors need 
to perform their vital public function correctly 
at the start of the case and cannot expect 
a serious error of this sort to be rectified on 
appeal.
 

Peter Binning, Partner 
Ben Henriques, Associate

pb@corkerbinning.com
bh@corkerbinning.com

9   [2001] 1 Cr App R 362
10 [1997] Crim. L.R. 662
11 [2003] EWCA Crim 3662
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In an era of #metoo the question as to 
how to define consent has moved squarely 
into mainstream debate. With each 
new celebrity sex scandal, the nuances 
surrounding consent are re-examined by 
the media and societal thinking shifts. It is 
in this context that, in May 2018, a woman 
known as “Monica” brought judicial review 
proceedings against the Crown Prosecution 
Service (CPS) for a decision not to charge 
undercover police officers with sexual 
offences in 2014 (having had her request 
for the decision to be overturned under the 
Victim’s Right to Review scheme denied).

This case exposes the truth that, when it 
comes to questions of consent, the criminal 
law is inextricably intertwined with moral 
judgment rather than impartial analysis.

The facts are well known; in 2011 it was 
revealed that undercover police officers 
had for decades been infiltrating left-wing 
and environmental protest groups and 
had, in a number of cases, embarked on 
sexual relationships with activists in those 
groups. One of the many ramifications of 
this becoming public was that complaints 
were made to the police by women who 
had been in sexual relationships with 
undercover police. Officers were accused 
of a range of offences, including sexual 
offences.

At the end of its investigation, the CPS 
decided not to bring any charges against 
the police officers1. The published rationale 
was that there was insufficient evidence, 
given the status of the law on how deception 
affects consent, to prove that sexual 
intercourse between the undercover police 
and the activists was non-consensual. It is 
this decision that is now, nearly four years 
later, subject to judicial review proceedings 
on the basis that the CPS effectively 
misunderstood the law on consent. 

This boils down to a seemingly simple 
question: if you deceive a sexual partner as 

Sex, Lies, and  
Undercover Police

“This case exposes the truth 
that, when it comes to questions 
of consent, the criminal law is 
inextricably intertwined with  
moral judgment rather than 
impartial analysis.”

Maia Cohen-Lask

1   http://blog.cps.gov.uk/2014/08/charging-decision-concerning-mps-special-demonstration-squad.html
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to a fundamental detail about who you really 
are, does this deception vitiate consent? As 
the case of Monica demonstrates, this is not 
a question with a simple answer. 

One area where the law is currently 
reasonably clear is that where someone has 
been deceived as to their sexual partner’s 
gender, consent will be vitiated. This follows 
a number of high profile cases including 
the conviction of Gayle Newland in 2017. 
Monica’s lawyers in this judicial review 
argue that sexual relations with undercover 
officers should be regarded in the same 
way, saying: "The CPS have prosecuted and 
sent to prison young women who deceived 
others as to their gender, but when it comes 
to wholesale deception as to identity 
by police officers, they entirely excuse 
behaviour which has been demonstrated 
to have caused significant psychological 
damage to all the women concerned." 

The CPS, in deciding not to prosecute, 
considered the fact that deception as to 
gender vitiated consent, but nonetheless 
concluded that “any deceptions in the 
circumstances of this case were not such 
as to vitiate consent and that consequently 
there is insufficient evidence to prosecute 
for rape”.

That such conflicting conclusions were 
reached reflects the imprecise way that 
consent is defined in law. Consent is defined 
in s74 Sexual Offences Act 2003 as “if he 
agrees by choice, and has the freedom and 
capacity to make that choice.”2 Exploring 
what freedom and capacity mean in this 
context was R v McNally3, a case about 
deception as to gender, in which the Court 
of Appeal offered the following guidance: 

“In reality, some deceptions (such as, 
for example, in relation to wealth) will 
obviously not be sufficient to vitiate consent. 

In our judgment, Lord Judge’s observation 
that “the evidence relating to ‘choice’ 
and the ‘freedom’ to make any particular 
choice must be approached in a broad 
commonsense way” identifies the route 
through the dilemma.” 

The position taken by Leveson LJ in this 
judgment was an optimistic one. When 
it comes to sexual relationships with 
undercover police, it is clear that “common 
sense” alone will not, in fact, solve the 
dilemma. This is amply demonstrated by 
the fact that the common sense conclusion 
of the CPS is the reverse of the common 
sense conclusion reached by Monica (and 
apparently her lawyer). This reflects the 
truth that what any individual may decide 
is a common sense approach will be 
influenced by his or her personal attitudes 
to sex, morality and police powers, which 
will in turn be swayed by prevailing social 
attitudes.

The reality of a common sense approach is 
that the CPS (or rather, an individual CPS 
lawyer) becomes the moral arbiter of which 
deceptions do and do not vitiate consent. In 
the CPS’s published statement in its decision 
not to charge in 2014, it stated: “Our role 
is not an exercise in moral judgment nor 
is it intended to condone or condemn any 
behaviour by any individual, rather it is an 
impartial application of the criminal law to 
the circumstances of this case.” This lofty 
statement of principle cannot be accurate 
where a lawyer is using their own “common 
sense” to decide whether an undercover 
officer deceiving a partner as to his 
identity has vitiated her consent. That is not 
a decision which can ever be taken in a 
moral vacuum. 

That takes us full circle to the present 
intense focus on issues of consent. The 
public debate on consent has evolved 
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since 2014, when the decision was first 
made not to charge undercover officers 
with sexual offences. The notion of free 
choice, which sits at the heart of consent, 
is now increasingly acknowledged to be a 
nuanced issue affected by a wide variety of 
circumstances. In a climate where women’s 
(and to a lesser extent men’s) stories of rape, 
assault or sexual discomfort are being aired 
on a daily basis, consent is certainly no 
longer viewed as being a black and white 
issue in all cases. It is at least arguable 
that if the CPS considered these issues for 

the first time in 2018, a “broad common 
sense” approach would have led them to 
a different conclusion. Of course, the mere 
fact that a different decision might have 
been made today will not be sufficient for 
a judicial review to succeed. But regardless 
of the outcome, this case reinforces the 
fact that, when the central issue is one 
of how deception affects consent, what 
is common sense to a prosecutor is, in 
fact, nearly always an exercise of moral 
judgment fashioned by his or her response 
to prevailing social attitudes.

2  The relationship between Monica and an undercover policeman was in the 1990s. As such, it would be governed by the 
earlier Sexual Offences Act 1956. This does not explicitly define consent as the 2003 Act does. However, as recognised 
by the CPS in its charging decision: “Although the 2003 Act is not applicable in this case as it post-dates the allegations, 
the principles set out in section 74 of that Act, which relate to freedom and capacity to make a choice, provide helpful 
guidance as to the ordinary meaning of “consent” and to that extent were relevant to this case.” Modern cases interpreting 
s74 will therefore be relevant to the same extent.
3 [2013] EWCA Crim 1051

Maia Cohen-Lask, Associate mcl@corkerbinning.com
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The idea of holding companies criminally 
liable for human rights abuses committed 
overseas has gained traction over the 
past decade. In 2011, the UN Guiding 
Principles on Business and Human Rights 
encouraged states to legislate so that 
companies within their jurisdiction respect 
human rights, including through “criminal 
regimes that allow for prosecutions based 
on the nationality of the perpetrator no 
matter where the offence occurs.” 1 In 2016 
the Committee of Ministers of the Council 
of Europe called on states to “ensure that 
business enterprises can be held liable under 
the criminal law […] for the commission of 
offences constituting serious human rights 
abuses.” 2 In 2017 the Joint Committee on 
Human Rights recommended the imposition 
of a duty on companies to prevent human 
rights abuses and the creation of a criminal 
offence of failing to discharge that duty.3  
However, in its response published at the 
start of this year, the Government made 
it clear that it had “no immediate plans to 
legislate further in this area.” 4 

Can the Government maintain this position? 
It no longer makes sense to argue that only 

states – and not companies – are capable 
of abusing human rights. This mantra is now 
obsolete. The dominance of neoliberalism 
means that multinational companies 
wield ever-increasing economic and 
political power. The legislative appetite for 
criminalising abuses of this power through a 
“failure to prevent” model of liability – first 
with failure to prevent bribery, then failure 
to prevent the facilitation of tax evasion, 
and in the future probably failure to prevent 
economic crime – sees no sign of abating. 
Given a UK company can be prosecuted 
for failing to prevent a bribe paid by its 
overseas agent, it is arguably morally 
incongruous that it cannot be prosecuted 
for its failure to prevent its overseas workers 
being held in conditions amounting to 
slavery. 

Under existing law, it is extremely difficult 
to prosecute companies for human rights 
abuses committed overseas. This is for a 
variety of reasons. Some of the most serious 
human rights abuses constitute crimes of 
universal jurisdiction – such as torture under 
section 134 of the Criminal Justice Act 1988 
– allowing a prosecution to take place in 

Holding companies criminally 
liable for human rights abuses 
Andrew Smith & Alice Lepeuple

1 www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf 
2 https://edoc.coe.int/en/fundamental-freedoms/7302-human-rights-and-business-recommendation-cmrec20163-of-  
  the-committee-of-ministers-to-member-states.html 
3 https://publications.parliament.uk/pa/jt201617/jtselect/jtrights/443/44302.htm 
4 https://publications.parliament.uk/pa/jt201719/jtselect/jtrights/686/686.pdf
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the UK even if all of the offending conduct 
occurred overseas. However, successfully 
prosecuting companies for these crimes 
depends on identifying a directing mind and 
will (“DMW”) in the company who aided 
and abetted the offending. A small number 
of criminal investigations in continental 
Europe have proceeded on this basis, but 
to date none have resulted in corporate 
convictions.5  This partly reflects the fact that 
accessorial corporate liability for human 
rights abuses is a complex and controversial 
legal principle. 

It is, of course, possible to prosecute 
companies for extraterritorial offences 
without relying on accessorial liability. For 
example, a company can be prosecuted for 
money laundering if the proceeds obtained 
from, say, its pillage of natural resources 
represent criminal property as defined in 
section 340 of the Proceeds of Crime Act 
2002. However, an offence such as money 
laundering is only an indirect method of 
criminalising the company’s predicate 
complicity in human rights abuses – and 
one that still depends on identifying a 
DMW. The only offence relevant to human 
rights abuses that does not require the guilt 
of a DMW as a precondition of corporate 
liability is corporate manslaughter under 
section 1 of the Corporate Manslaughter 
and Corporate Homicide Act 2007, but 
that offence is not extraterritorial. It cannot 
be used to prosecute a UK company that 
is complicit in a fire in its overseas factory 
resulting in multiple deaths. 

Given the moral case for holding companies 
criminally liable for human rights abuses – 
and the difficulty in prosecuting companies 
for such abuses under the existing law – 

how might a “failure to prevent” offence 
be fashioned?
 
The first challenge is identifying the 
human rights abuse of which should 
trigger corporate liability. There are many 
conventions elucidating fundamental human 
rights, but not all abuses of those rights are 
criminal. For example, a company that 
discriminates against a minority, contrary 
to Article 7 of the Universal Declaration 
of Human Rights (UDHR), may face civil 
sanction and moral censure, but it is not 
acting criminally. Failure to prevent offences 
require the underlying conduct – whether 
bribery, the facilitation of tax evasion or 
fraud – to amount to a criminal offence both 
in the UK and the state where the offending 
occurred. Without this requirement of dual 
criminality, UK companies would face 
criminal liability for failing to prevent human 
rights abuses, but not for committing those 
same abuses in the UK or the foreign state. 

A corporate offence of failure to prevent 
human rights abuses would therefore 
need to define “human rights abuses” by 
reference to:

1. A list of relevant human rights (e.g. 
the right not to be held in slavery or 
servitude under Article 4 UNDR); 

2. A requirement for the abuse to 
amount to a criminal offence in both 
the UK (e.g. section 1(1) Modern Slavery 
Act 2015) and the state where the 
offence occurred (or that the abuse 
amounts to an offence of universal 
jurisdiction under UK law); and

3. A requirement for the maximum 
sentence for the offence to be, say, a 
term of imprisonment of two years or 
more in the UK.

5   See, for example, the investigation in France concerning 
Exxelia Technologies (complicity in alleged war crimes) 
and in Switzerland concerning Argor-Heraeus (complicity 
in pillage and associated money laundering).  



pa
ge

 1
4

The Knowledge

The next challenge is establishing criminal 
liability based on the conduct of an overseas 
associated person. UK clothing companies 
now have nearly all their merchandise 
manufactured in developing countries by 
local companies. When one of its overseas 
factories is destroyed by fire resulting in 
multiple deaths, the UK company can claim 
it did all it could by pointing to health and 
safety provisions in its contracts with the 
local companies. It is often blameless in civil 
law and has only a PR problem. A failure 
to prevent offence, coupled with a defence 
of adequate or reasonable procedures, 
would have to criminalise a company that 
has done no more than sub-contract its 
responsibilities to its overseas subsidiaries 
or suppliers; it would require active due 
diligence and monitoring. 

However, even with workable definitions 
of human rights abuses and a defence 
of adequate procedures or reasonable 
procedures, conceptual difficulties remain 
with the idea of criminalising companies 
through their failure to prevent abuses 
committed by associated persons. 

First, whilst the offence would benefit victims 
inasmuch as it would promote a corporate 
culture that deters human rights abuses, it is 
questionable whether this is as important as 
ensuring that victims of those abuses have 
effective access to civil remedies. The UN 
and Council of Europe have repeatedly 
recognised the hurdles faced by such 
victims in civil proceedings. Helping victims 
to negotiate these hurdles better to improve 
their prospects of receiving compensation 
within a reasonable timeframe is arguably 
more of a priority (at least for the victims 

themselves) than utilising the criminal justice 
system to punish the company.6  

Secondly, introducing the offence would 
disregard the company’s separate 
legal personality and, in at least some 
cases, produce an inconsistency with the 
company’s civil liability on the same facts. 
The offence means that the UK parent 
company would face criminal but rarely 
civil liability for abuses committed by 
their overseas subsidiaries or suppliers, 
unless the victims could satisfy the limited 
circumstances for attributing a civil duty of 
care to the UK parent company.7 

Thirdly, it is questionable whether criminal 
liability should arise unless the UK 
corporate benefits economically from the 
abuse in question. Defining benefit outside 
the context of acquisitive crime is complex. 
However, there are human rights abuses, 
particularly in developing countries, which 
result in discernible financial benefits for the 
parent company, as the abuses reduce costs 
and/or exploit economic opportunities 
(e.g. knowingly using workers who have 
been trafficked to the local country and 
who are low wages due to their immigration 
status).   

Fourthly, the offence risks inhibiting 
companies from reporting and addressing 
human rights abuses they identify in their 
supply chain. (This admittedly assumes 
a cynical view of companies many of 
whom may want to do the “right thing” 
by disclosing the abuse in order to seek a 
deferred prosecution agreement or other 
leniency). 

6 A counterargument is that part of any financial penalty paid by a company in a deferred prosecution agreement or guilty 
plea to the offence could be used to compensate the victims.
7 For an illustration of these difficulties, see the recent judgment in His Royal Highness Okpabi v Royal Dutch Shell Plc 
[2018] EWCA Civ 191, a failed claim brought by Nigerian claimants for damages against an oil company in respect of 
pollution and environmental damage in Nigeria.  
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These conceptual difficulties explain, at least 
in part, why the Government is reluctant 
at this stage to introduce a corporate 
criminal offence. The Government can 
also justify its current position by pointing 
to the measures it recently introduced in 
the Modern Slavery Act 2015 – notably 
section 45, which imposes a requirement on 
large companies to improve transparency 
in their supply chains by preparing slavery 
and human trafficking statements. However, 
the next logical step would be to criminalise 
corporate failure to prevent not just slavery 
and human trafficking, but other serious 
human rights abuses such as sexual 
exploitation, child labour and crimes under 
the International Criminal Courts Act 2001. 

The failure to prevent model of corporate 
criminal liability has achieved practical 
results in the field of bribery – a positive 

shift in corporate culture and huge fines 
from which the Government benefits. There 
is no reason to suppose that these benefits 
cannot be replicated in the field of human 
rights abuses. Moreover, as a matter of 
principle, there will likely be a growing 
acceptance that the actions (or inaction) of 
a UK company are inextricably connected 
to the appalling working conditions of its 
foreign workforce, or the overseas oil spill 
or factory fire the company was warned 
might happen. Indeed, Brexit may well have 
the effect that UK companies, liberated from 
an over-regulated bloc and with new trade 
relationships to forge outside the EU, enter 
into contracts in countries where human 
rights abuses are rife and where the rule 
of law is weak. In these circumstances, 
the calls for corporate criminal liability for 
human rights abuses committed overseas 
are only likely to get louder.

Andrew Smith, Partner 
Alice Lepeuple, Trainee Solicitor

as@corkerbinning.com
al@corkerbinning.com
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The judgment of the Court of Appeal in R 
v Hayes [2018] EWCA 682 is a stark and 
unsettling reminder of how occasionally a 
family court and a criminal court may deliver 
contradictory judgments on the same facts.

The case concerned the Old Rectory, a house 
in Surrey. Mr and Mrs Hayes purchased it for 
£1.2 million in late 2011. It was transferred 
into their joint names and they both made 
a declaration of trust stating that they held 
it as joint tenants. Notwithstanding that the 
purchase funds were provided entirely by Mr 
Hayes, it is self-evident that they intended to 
own the house equally. They took discrete 
measures to rebut any presumption that 
they intended that the beneficial interest in 
it be shared in proportion to their financial 
contributions to its acquisition. Thereafter 
they lived together in the house and Mrs 
Hayes was full time at home looking after 
the children, the upkeep of the house and 
supporting the career of her husband. 

If this couple’s marriage had subsequently 
broken down and divorce proceedings 

ensued, one would not need to be versed 
in family law to know that it would be very 
unlikely that a family court would hold that 
the house belonged solely to the husband, 
and that the wife and infant child should be 
left destitute. 

A husband who asserted that she had no 
beneficial interest in the house because he 
was the sole contributor of the purchase 
monies would, to say the least, bear a 
heavy burden. The family court would see the 
issues rather differently to such a Dickensian 
husband. First, it would probably uphold 
the declaration of trust. Secondly, it would 
probably recognise the wife’s contribution 
to the marriage. 

Mr Hayes, Tom Hayes, is a notorious 
criminal. He was convicted of conspiracy 
to defraud. He was held out by the SFO 
and sentenced by the trial judge as an 
egregious manipulator of LIBOR. During 
these proceedings the family, and Mrs 
Hayes in particular, came under immense 
pressure. Unsurprisingly, the marriage was 

Stand by your man?  
The clash of criminal law and family 
law concerning inter-spousal 
transfers of assets
David Corker



page 17

The Knowledge

placed under severe strain. No one could 
justly have criticised Mrs Hayes had she 
decided that divorce was best emotionally 
and financially. But Mrs Hayes pursued a 
different course; as she put it, “I stood by him 
when virtually everyone else in his life had 
turned their backs on him.” 

There was no suggestion that Mrs Hayes 
had connived in an artificial arrangement 
for the purpose of concealing her husband’s 
ill-gotten gains or had any knowledge of 
her husband’s criminal conduct. She was 
blameless.

By reason of the conviction, confiscation 
proceedings were initiated by the SFO 
against Tom Hayes. The SFO claimed 
the house should be treated as part of his 
“available amount” for the purpose of 
deciding the amount of the confiscation 
order to be awarded against him. The SFO 
contended that as Mrs Hayes had provided 
no money in 2011, she was the recipient of 
a “tainted gift” as defined by s78(1) of the 
Proceeds of Crime Act (POCA).  The pivotal 
issue was how s78(1) should be construed. 

It states;

Ultimately, the judge agreed with the SFO’s 
submissions on this provision. Mrs Hayes had 
provided no valuable consideration because 
it was not measurable in pecuniary terms. 
So Tom Hayes had made a tainted gift to 
her comprising a half share in the house. The 
judge rejected the contrary submission that 
despite Mrs Hayes not having contributed 
financially, her role as a wife and mother 
ought to be recognised and valued. He 
held that Parliament had decreed that 
criminals should disgorge the proceeds of 
their criminality and this aim ought not to 
be frustrated by the gifting by them of their 
assets.

The Court of Appeal had to consider 
whether “consideration” only meant what 
the judge said it did. It concurred with the 
judge, holding that the confiscation regime 
would be undermined if the fact of a genuine 
marriage or the bringing up of children 
was deemed to constitute a consideration 
equating to half of the purchase price. The 
Court dismissed the submission that the 
meanings of “consideration” or “value” 
should be broadened. In its view this 
submission was one to be made only in a 
family court which obviously “has no part to 
play in what has to be decided by the Crown 
Court in confiscation proceedings”.

If Mr Hayes does not pay his confiscation 
order in full by the due date, presumably 
the SFO will seek to have it enforced. One 
morning therefore the bailiffs may arrive at 
the Old Rectory and direct the Hayes family 
to bed and breakfast accommodation paid 
for by the local authority. 

“If the defendant transfers 
property to another person for 
a consideration whose value is 
significantly less than the value 
of the property at the time of the 
transfer, he is to be treated as 
making a gift.”
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However, had Mrs Hayes ignored the advice 
of Dolly Parton and not stood by her man, 
then she would probably have been in a far 
stronger position against the SFO. Then she 
would have had the advantage of a property 
adjustment order in her favour made by the 
Family Division, which might have persuaded 
the criminal courts to see the POCA concept 
of a tainted gift to her rather differently. 

Mrs Hayes’ legal strategy was also flawed. 
She mistakenly believed that the Crown Court 
was the best terrain on which to combat the 
SFO. She failed to persuade the judge to 
grant her a right of audience pursuant to 
s10A of POCA. She should have realised 
that this was bound to fail. First, because 
on her and her husband’s evidence, he had 
relinquished his interest on the house. The 
qualifying condition for this provision could 
thus never be met. Secondly, because despite 
this new provision, inserted by the Serious 
Crime Act 2015, judges remain reluctant to 
use it and so oblige themselves to determine 
difficult questions of property ownership. 

Her most fundamental mistake, however, 
was to confront the criminal courts with an 
invidious election. To either support her claim 
or uphold the tainted gifts regime. To have 
bifurcated the issue in this way meant that 
she was bound to lose. The statutory regime 
with its supposed public interest advantages 
was never going to be openly thwarted or 
emasculated by the criminal courts. She 
ought instead to have bided her time until 
the final enforcement stage in the Magistrates 
Court. Clothed with a far greater discretion as 

to how to enforce an order and faraway from 
the legal limelight, a district judge might well 
have found a pragmatic route whereby she 
could have remained in the house for many 
years. But now, having lost her battle in the 
Court of Appeal, a district judge is unlikely 
to do anything other than what that Court 
has directed.

Perhaps mindful and a shade bashful of 
what it had held, the Court at the close 
of its judgment decided to tinker with and 
ameliorate its harsh stance by stating that 
“it would be wrong to commit to a wholly 
inflexible purported statement of principle.” 
Having reminded itself that every case is 
fact-sensitive and this was “a difficult area”, 
the Court prescribed a six-step approach. 
Numbers (3) and (5) of which appear to 
contradict the dismissal of the Hayes appeal. 
Here the Court accepted that possibly a 
non-pecuniary contribution after a rigorous 
scrutiny of the evidence might after all be 
“capable of being assessed as consideration 
of value”, but such form of contribution must 
“be capable of being ascribed a value in 
monetary terms.”
 
Whilst resolutely slamming the door on Mrs 
Hayes, the Court has opened a window of 
possibility for another innocent third party 
spouse who chooses not to engage in a 
sham separation or divorce but to cherish 
the marriage. In a future case, it may on 
the strength of these obiter observations be 
feasible to persuade a Crown Court to allot 
a monetary value to family services.

David Corker, Partner dc@corkerbinning.com
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The fallout from the 2008 financial crisis 
is still being felt by many who left the 
UAE in a hurry. Since then, the UAE has 
become an extradition partner of the UK. 
The UAE has on numerous occasions sought 
from the UK the extradition of British (and 
other) nationals, many of them legitimate 
business owners, accused of having unpaid 
debts in the Emirates associated with the 
presentation of post-dated cheques. The UK 
has yet to extradite an individual for simply 
failing to honour a cheque.1  

INTERPOL, on the other hand, has routinely 
issued red notices at the request of the UAE 
for those who failed to honour a cheque, 
resulting in individuals being arrested and 
detained all over the world. Prior to the 
UAE Central Bank introducing direct debit 
systems in October 2013, it was common 
place for banks or lending institutions to 
insist that a borrower provide a post-dated 
signed cheque to cover the period of the 
loan repayment. Many UAE banks still 
require signed cheques to be provided 
as security for loans. In the event that a 

borrower fails to make a loan instalment, 
the post-dated cheque is presented for 
payment and then often bounces. 

The UAE Federal Penal Code (Federal 
Law No. 3 of 1987) is not forgiving. It 
imposes criminal sanctions on any issuer 
of a bounced cheque. Until recently, the 
offence of ‘uttering an unfunded cheque’ 
under Article 401 of the Federal Penal 
Code carried a maximum penalty of three 
years imprisonment. The offence was 
routinely enforced. During the financial 
crisis it was reported that 20% of Dubai’s 
2,400 inmates had been imprisoned for the 
offence.2 The 2008 recession in in the UAE 
witnessed construction sites grind to a halt 
and thousands of workers laid off. Jobless 
expatriates left the country in their droves. 
And then came the fallout. Many individuals 
with no previous convictions, who had 
started new lives elsewhere, suddenly 
found themselves on the receiving end 
of an INTERPOL red notice and, in some 
circumstances, an extradition request. The 
fallout continues to this day. 

The end of the Dubai 
debt sentence?
Edward Grange & Kim Nihill

1 The reader should though be aware of the High Court extradition appeal case of United Arab Emirates v Sheeraz AMIR 
[2012] EWHC 1711 (Admin where the Court held that the giving of bad cheques in that case was ‘part and parcel’ of a 
fraudulent deception and as such, could amount to an offence under s.2 Fraud Act 2006.
2  www.telegraph.co.uk/expat/expatnews/9324520/Hunger-strike-Briton-in-Dubai-has-stroke.html
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The UAE offence of ‘uttering an unfunded 
cheque’ is unlikely to constitute a criminal 
offence in the UK, with the result that the 
English courts would not permit extradition 
because there is no dual criminality. 
However, that is not the end of the matter. 
Historically, an INTERPOL red notice 
could be issued for the same offence. The 
conditions of Article 83 of INTERPOL’s Rules 
on the Processing of Data for the publication 
of red notices are easily met. 

Article 83 provides that a red notice may 
be published provided: (i) the offence 
concerned is a serious ordinary-law crime; 
(ii) the offence carries a sentence of at least 
two years imprisonment (if the person sought 
is wanted for prosecution) or the person 
wanted has been sentenced to at least six 
months imprisonment; and (iii) the request 
for publication of a red notice is of interest 
for the purposes of international police co-
operation. If a red notice is published, it has 
the effect that individuals can be stopped, 
questioned and sometimes incarcerated 
on crossing an international border, with 
the risk that extradition proceedings may 
commence in a country with little defence 

protections. Little wonder that 
INTERPOL has faced widespread 

criticism in recent years for routinely 
issuing red notices for unfunded cheque 
cases – a white collar “crime” which isn’t 
recognised as a crime by many developed 
criminal justice systems. 

But this unsatisfactory situation is now finally 
changing. In December 2017, new rules 
came into effect in Dubai under a criminal 
order issued by the Dubai Attorney General, 
Essam Al Humaidan, which re-categorised 
as a misdemeanour, the offence of uttering 
an unfunded cheque to the value of AED 
200,000 (approximately £40,000). 
Such an offence will no longer be dealt 
with by a maximum penalty of three years 
imprisonment. Instead, those convicted of 
such an offence will be subject to a financial 
penalty rather than incarceration, and will 
be saved from having to be subject to court 
proceedings as the offence will be dealt 
with by the public prosecutor.  The fines are 
levied on a sliding scale depending on the 
value of the unfunded cheque and range 
from between AED 2,000 to AED 10,000 
(approximately £400 to £2,000).

Whilst this is a de-categorisation as 
opposed to a decriminalisation, the new 
rules should bring some respite to those who 
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may be subject to a red notice in respect of 
this offence. The de-categorisation means 
that the offence of uttering an unfunded 
cheque (under the value of AED 200,000) 
will no longer meet the penalty threshold 
condition in Article 83 of INTERPOL’s Rules 
on the Processing of Data. Red notices will 
no longer be issued for this offence. 

But where does this leave those who 
already have a red notice issued against 
them and what can be done? The answer 
will depend on the stage the proceedings 
in the UAE have reached and the status of 
the domestic arrest warrant on which the 
red notice has been obtained. Legal advice 
should be sought on whether the domestic 
warrant which underpins the red notice can 
be challenged in the UAE. If this cannot 
be challenged, representations should 
be made direct to the Commission for the 
Control of INTERPOL’s Files (“CCIF”) for the 
red notice to be removed. 

How these representations will be analysed 
can be gleaned from INTERPOL’s recent 
decision to publish a further collection of 
redacted decisions by the CCIF, some of 
which deal with requests for the deletion of 
red notices sought by the UAE in respect of 
allegations of bounced cheques (although 
none apply to the recent change in the 

law). The decisions make clear that each 
application for the removal of a red notice 
is dealt with on a case by case basis, and 
the mere fact that the conduct would not 
be deemed criminal in one country is not a 
basis upon which to argue for the removal 
of a red notice. 

Two of these decisions illustrate the 
contrasting stances taken by the CCIF in 
relation to the applicant’s argument that red 
notices published for the offence of “uttering 
unfunded cheques” violate Article 83(a)(i) 
of INTERPOL’s Rules on the Processing of 
Data (the condition which states that red 
notices may not be published for offences 
relating to private matters and for offences 
originating from a violation of laws or 
regulations of an administrative nature). 

The CCIF found in decision No.4 of 2017 
that insufficient justification had been 
provided by the UAE for the issuance of a 
red notice to demonstrate that the conduct 
of which the applicant was accused would 
constitute a criminal offence, rather than a 
commercial dispute arising from a breach 
of contract. Accordingly, the CCIF directed 
the removal of the data from INTERPOL’s 
database and the deletion of the red notice. 
Contrast that with decision No.12 of 2018 
in which the CCIF relied upon the fact that 
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the applicant had been convicted in his 
absence of presenting unfunded cheques in 
five different cases leading to the conclusion 
that this may depict a fraudulent scheme. 
As such, the CCIF found that the data 
challenged was compliant with INTERPOL’s 
rules and the application to have the red 
notice deleted was rejected. 

For most people, the existence of a red 
notice is not simply an inconvenience, but 
has a crippling effect on their private and 
business lives. International travel becomes 
fraught with the risk of arrest, detention and 
in some cases extradition proceedings. In 
the absence of a positive immigration or 
extradition judgment that makes adverse 
findings about the UAE’s human rights 
record and how those findings would 

prejudice the particular individual, the best 
way to challenge a red notice is on the basis 
that it does not comply with INTERPOL’s 
own processing rules. 

The recent change in UAE law should 
galvanise individuals who have outstanding 
prosecutions for uttering an unfunded 
cheque under the value of AED 200,000 
into taking positive steps to have their red 
notices removed. It is an opportunity for 
those who have, up until now, been afraid 
to address this issue: it provides a strong 
basis on which to challenge the validity of 
a red notice which can be mapped onto 
INTERPOL’s own rules and which should, 
after many years, bring an end to their 
Dubai debt sentence.

Edward Grange, Partner 
Kim Nihill, Legal Executive Associate

eg@corkerbinning.com
kn@corkerbinning.com
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