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Welcome to the 
Summer 2021 edition 
of  The Knowledge
We begin with a special feature – a transcript of the 
debate that took place in May between Lord Edward 
Garnier QC, Sir David Green QC and our very 
own David Corker. The debate addressed whether 
David Corker was right to contend that there has 
been insufficient judicial scrutiny of recent deferred 
prosecution agreements. We then offer up a quartet 
of articles all designed to prompt further debate. The 
first is from Claire Cross, who asks why the FCA 
has repeatedly failed to bring fraud prosecutions, 
despite criticisms through the years, including from 
the recent review into the London Capital & Finance 
debacle. Danielle Reece-Greenhalgh then considers 
the Attorney General’s undertaking commonly given 
in public inquiries, and identifies three ways in which 
it might be circumvented, such that inquiry witnesses 
inadvertently create evidence that could be used against 
them in criminal prosecutions. I then examine the 
guidance issued last month by the CPS concerning the 
“failure to report” money laundering offence in section 
330 Proceeds of Crime Act 2002 and question whether 
the CPS have got the law right. Finally, Maia Cohen-
Lask analyses the proposals for new criminal offences 
put forward by the Labour Party to combat street 
harassment of women, and asks whether the proposals 
add anything new to the existing legal landscape. 
We hope that, by the time the next edition of The 
Knowledge arrives later this year, you will be able to 
enjoy it as a hard copy from the comfort of your office, 
but as lockdown continues for a little longer, we trust 
this electronic version will give you some (intellectual) 
pleasure. We are always interested in your feedback, 
positive or negative, so please don’t hesitate to get 
in touch. And in the meantime, everyone at Corker 
Binning wishes our readership a wonderful and relaxing 
summer break.

Andrew Smith 
Partner and Editor
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AGREEMENTS: A DISCUSSION 
WITH SIR DAVID GREEN QC 
AND LORD GARNIER QC

DEFERRED PROSECUTION AGREEMENTS

Jessica Parker  Good morning and a very warm welcome to this morning’s discussion. 
Deferred prosecution agreements have been a success story for the SFO. In 
the nine agreed to date, they have returned £1.6 billion to the Treasury and 
to victims of crime. And yet they remain controversial.

I’m delighted to welcome Lord Garnier QC and Sir David Green QC. They 
have unparalleled authority to speak about DPAs, being the architect and 
implementer respectively. Edward was Solicitor General from 2010 to 2012 
and introduced DPAs to Parliament. He appeared for the SFO in the first 
DPA (Standard Bank) and the then largest (Rolls Royce).

David was the director of the SFO from 2012 to 2018, a period of huge 
change in the culture of the SFO and the prosecution of white collar crime. 
He is now a senior consultant at Slaughter and May.

Last but not least, David Corker. Founder of Corker Binning in the year 2000, 
his article on DPAs is what brings us here this morning. So without further 
introduction, I hand over to David.

David Corker  Thank you Jessica. I initially feared you weren’t going to introduce me. But that’s 
fitting because I am very much the young David against the two inhabitants 
of Mount Olympus. I am facing a formidable opposition. I’ll do my best to 
survive. 

Let me set the scene. There are systemic problems with DPAs. Systemic 
because the problems are not just a one-off. The greatest problem is the failure 
of the SFO to successfully convict anyone on the back of admitted facts in a 
DPA. There have been nine DPAs so far and out of those nine, there have 
been four prosecutions. Two of those prosecutions (Tesco and Serco) ended 
in a humiliating defeat because the judge directed the acquittals. The other two 
prosecutions (Sarclad and Guralp) ended in jury acquittals. Every prosecution 
of every individual has therefore failed despite the company’s admissions. In 
contrast, overseas prosecutions of other individuals based upon the same 
facts have resulted in convictions. In Standard Bank, Rolls Royce and Guralp 
there have been convictions outside the UK, which highlights there might be 
a problem in this jurisdiction. 

The other systemic problem is that much of what particularly Lord Garnier 
forecast when he was pioneering DPAs has not come to pass. He spoke 
in 2012 and 2013 about DPAs numbering about 15 to 20 a year, about 
them being quick and dealt with in local Crown Court centres. That hasn’t 
happened. For example, Serco went to the SFO in 2013, gave exemplary 
corporation and yet the DPA took six years to complete. So there is neither 
speed nor efficiency.

https://www.corkerbinning.com/deferred-prosecution-agreement/


Against that background, I began to interest myself in the six DPAs concerning 
section 7 of the Bribery Act 2010. Despite the similar language governing DPAs 
in the US and UK systems, we were told time and again that the so-called evils 
of the US system, whereby judges rubber-stamp DPAs, would not come to 
pass here. But are judges really able to do the job that Sir Brian Leveson and 
Lord Garnier told us they would do? 

In responding to this question, what concerns me, first of all, is that the 
statements of fact have consistently become less and less informative about the 
underlying offending. They have also become less and less informative about 
why it is the relevant companies’ ABCs (anti-bribery controls) were inadequate. 

The first DPA was Standard Bank, which was a 55-page statement of facts. 
This gave the reader – who wants to learn what the law is, who wants to 
comply with the law but not bear the expense of over-compliance – a lesson 
in the adequacy or otherwise of Standard Bank’s ABCs. Jump forward to the 
blockbuster DPA of Airbus. Despite Airbus being much more complicated 
factually than Standard Bank, the statement of facts has now shrunk to 40 
pages. We learn that Airbus won awards in 2013 for its ABCs from external 
assessors. So what went wrong? And you look in vain at the statement of facts 
to find out. It is silent. This is not helping the public interest. Companies are 
not being educated about what adequacy means in relation to the section 7 
offence. And bearing in mind that lack of detail, how far could a judge have 
probed – as they’re obliged to do – the interests of justice? How far did they 
test the proposition that the company’s controls were inadequate? 

The second issue that concerns me is that there is no precedent of a DPA 
being refused by a judge. There’s no precedent of a judge asking for assistance 
from outside lawyers or an amicus. And I can only find one example of a 
judge asking the parties for further information and causing a slight delay in 
the granting of a DPA. So that is not proof, but a sign, of inactivity on the 
part of the judge. Now I anticipate that the inhabitants of Mount Olympus 
will tell you in a moment not to worry, because they have been inside 
the courtroom and they will assure us that the judge is scrutinising, but 
unfortunately for me that isn’t good enough, because we have to see actual 
signs of that in the public domain.

The third issue that concerns me is that whereas the DPA framework 
envisages a preliminary hearing and a separate final hearing, they are now 
being concertinaed into one hearing which is all over in one day.  No 
matter how brilliant and perceptive the judge, can they really be probing 
sufficiently the myriad of facts in a single day’s hearing? And they are doing it 
fundamentally on their own, the many files having arrived in their chambers 
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10 days or so before the hearing takes place. 

The fourth issue is about closed justice. Even after the DPA is published and 
it’s all in the public domain, one doesn’t get to see the transcripts of the 
hearings. You don’t know what actually happened during the hearing. You 
can’t see the judge asking questions. That remains behind closed doors. So, 
for example, in the Serco DPA, there was a novel requirement imposed on 
Serco, which was that it had to report unrelated serious and complex fraud 
if it came to its attention during the ensuing period. That had no precedent in 
our DPA regime, but it’s a popular condition in the US, and now it is suddenly 
introduced here. I looked in vain in the judgment to see why it was suddenly 
introduced. But again it was silent. 

And then lastly, the greatest sign that the judge is being supine is that most of 
the indictments underlying the DPAs are defective. They are defective to the 
point of being fatally wounded. They don’t even disclose an offence known 
to English law. This to me is a striking sign that judges have fallen asleep and 
that the so-called evils of the US system are coming in.  

So, I would like to ask my panellists the question: were judges given an 
impossible task in 2013 that they can’t actually discharge? In reality, have we, 
despite all the rhetoric and earlier attempts to create the opposite, ended 
up with a DPA system just like US model, with no effective judicial oversight? 

JP  Edward, may I ask you to respond to David’s comments? 

Lord Garnier QC   Yes, thank you very much. I read David Corker’s article with great interest, 
but one of the fundamental mistakes he makes, if I may say so, is to forget 
what DPA means. DPA means deferred prosecution and then there is this 
wonderful word at the end called agreement. And nothing gets to the court, 
nothing gets before David’s supine judiciary, unless there is an agreement 
between the Serious Fraud Office and the respondent company. So if a 
company feels that it is being badly treated by the Serious Fraud Office, for 
example, or if the Serious Fraud Office feels that the case doesn’t warrant 
disposal though a DPA, it can either prosecute or it can let the matter be 
resolved in some other way through civil recovery or whatever it may be.  

This agreement has to be approved by the court and, so far, of the nine that 
have been approved, they have all been approved by judges at the Court of 
Appeal or the High Court. We have yet to see one before a senior Crown 
Court judge, but I think that will come. 

And I’m afraid I don’t accept, whether it was on Olympus or the RCJ, that the 
experience I had showed me that the judge dealing with the case – whether 
Standard Bank or Rolls Royce – was in the least bit supine. In fact, I bear 
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the scars on my back to this very day of the grilling I received from Sir Brian 
Leveson.  

Let me give a brief outline to what the purpose behind DPAs was and why 
they were brought in. You will remember that during or immediately after the 
financial crash of 2008/2009, there was both a political desire that something 
should be done to deal with bad bankers and bad banks, and to hold them to 
account for what they had done, whether they had committed crimes or not. 
But also there was a tremendous need for the incoming government to save 
money and to enter into a program of austerity. And I had to look for ways 
in which the Attorney General’s Office could save money and I was told we 
would have to reduce our expenditure by 25%. The Serious Fraud Office had 
a tiny revenue budget in 2009/2010 of about £39 or £40m. We were going 
to have to take 25% off that and make do with £29 or £30m. 

So in terms of prosecuting complex and serious financial crime, we were 
very much under-gunned, so I had to find a way of keeping the Serious Fraud 
Office up to the mark, but at the same time delivering the cuts demanded by 
the Treasury. And the DPA, which as David Corker has quite correctly said 
I stole or borrowed or cut and pasted from the United States, was one way 
in which I could do that. And it struck me as a pragmatic way – I don’t deny 
it was pragmatic – of doing justice. But how was I going to do it?  

Above all I needed to demonstrate that this system was different from that 
in the United States in that we had judicial supervision.  And although David 
Corker doesn’t think much of the current state of judicial supervision, I can 
assure those listening, and I can assure him, that the judicial supervision system 
in our DPA system is not a formality. 

Now let’s go back to the word agreement. There would be absolutely no 

point in the Serious Fraud Office and the respondent company appearing in 
court with their legal teams if they had produced an agreement that was not 
going to wash, either because it was oppressive or wet, or because it was 
legally unsound, or because the facts available to the court simply did not 
constitute a sufficient basis on which to agree a DPA.

So you don’t even get into court without there being a high degree of 
agreement as to the facts and as to the law and so there is absolutely nothing 
surprising to me that if you get before the judge to have it approved, there’s 
going to be a massive amount of agreement, and the chances of its being 
refused are limited by your reluctance to go into court and have the judge 
throw it out. 

The first DPA was factually and legally simple, and that’s why I assume David 
Green chose it as the first one to be tested under the system. It was a section 
7 case, it involved obvious bribery in an overseas jurisdiction and it involved 
obvious failure by a London based bank to prevent it. So far so easy. But 
because it was the first one, Sir Brian Leveson naturally needed to set out in 
great clarity what he thought the policy was, what he thought the legal theory 
and practice behind it should be, and so on. 

We were all feeling our way in relation to that one. There’s no magic to the fact 
that the Rolls Royce or the Airbus DPAs, the two whoppers, have produced 
statements of fact that are not as big as the one in Standard Bank. What’s 
important is the public, on looking at the statement of facts, understand what 
has been done about the criminality and that the DPA has judicial approval. So 
again I don’t think there is any magic in whether a statement of facts is 55 or 
40 pages long; what’s important is what it says and what one can learn from it. 

The offending in Rolls Royce took place from the latter part of the 20th 
Century until about 2012/2013. It involved eight, nine or ten separate counts 
dealing with an equivalent number of jurisdictions. If the statement of facts 
was to produce a day by day verbatim account of what happened during 
those years of offending, we would have had to bring into court a lorry load 
of volumes. It’s a précis and we all know it’s a précis. Any judgement in any 
case is a précis. 

On the point about the hearings being compressed, certainly in Standard Bank 
they were fully argued. I think we spent two or three days in court dealing with 
both of those hearings. Rolls Royce was different because the Obama regime 
was coming to an end and the Trump regime was about to start, so in order 
to coordinate the British, American and Brazilian agreements, we needed to 
get the consent of the US Attorney General before the DOJ administration 
came to an end. Again, no magic there, and if you think I had an easy time as 
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the lead counsel for the SFO, trying to persuade Sir Brian Leveson that this 
DPA was an appropriate one, well you should see my laundry bill. 

Broadly what David has said is that statements of facts are uninformative and 
DPAs are concluded with too much alacrity and that the indictments are 
poorly drafted. Well luckily I’m too Olympian to have to draft indictments, but 
it seems to me that’s not a very fundamental point. What little experience I 
do have with the criminal law suggests to me that indictments are frequently 
amended, not only before but during trial. And looking at the nine DPA 
indictments, you can be in no doubt what it is that the respondent company 
is admitting it has done. 

Just quickly, the argument is often that the whole thing is a complete racket 
because nobody has yet been convicted on the basis of agreed facts contained 
in a DPA. Well first of all, the agreed facts are presumably – and the two 
Davids and Jessica will be able to tell me if I get this wrong – admissible against 
the respondent company, but they are inadmissible against the individuals, 
who may have perfectly good reasons not to want to agree or admit them 
and they may have other defences. Secondly, it strikes me that there are a 
host of factors (and the Serco case demonstrates them) why prosecutions 
against individuals are a lot more difficult than reaching an agreement with 
a company. But that again is a fact of life and it doesn’t create injustice. Not 
every prosecution properly brought leads to a conviction, otherwise we 
wouldn’t bother with trials.

JP   Thank you, Edward. David Green, if I may turn to you to respond to what 
you’ve heard so far.

Sir David Green QC  Thank you very much, Jessica. I too have had the privilege of reading David 
Corker’s article and I’ll address it in just a moment, but one or two basic 
preliminary points.

Firstly, it is vital to keep in mind the policy aims behind DPAs and the fact 
that because you can’t imprison a company in criminal justice terms, the 
company and the misbehaving executives are on two very different tracks. 
Those two tracks cannot be conflated, as the media often does. The logic 
behind DPAs is this: that some companies through their leadership misbehave. 
For instance, through bribery which is recognised as a global problem and 
a brake on economic development globally. The likelihood of discovery of 
that misbehaviour has, I suggest, increased over the years largely because of 
an increase in whistleblowing. The company, of course, wants commercial 
certainty and closure if that behaviour is discovered, whereas the state wants 
compliance and to be seen to act. And part of the aim is to avoid if possible 

collateral damage to innocent parties. So the DPA seeks, as I have always 
understood it, to achieve those aims and it is tempered by transparency in 
the process itself and importantly by judicial oversight.

Secondly, there is a statutory framework for DPAs and a Code of Conduct and 
the circumstances in which a DPA is offered permits discretion by designated 
prosecutors. I would agree that, over time, the bar on DPAs appears to have 
been lowered. But what’s the reason for that? Remember that in the early 
DPAs -- Standard Bank, Sarclad and Rolls Royce – the DPA was a new concept 
for prosecutors and the judiciary, so I think all parties were very anxious to 
maintain the integrity of the DPA brand. Thus it was that, when they were 
introduced, I said as director of the SFO that there were three things necessary 
for a DPA, which were co-operation, co-operation and co-operation. And I 
also said that there were to be no Damascene conversions resulting in DPAs. 
A company could not string the SFO along, behaving very badly and suddenly 
put their hands up and say “oh we’ve decided to cooperate and get a DPA”. 
So I said those things in that context, but I would suggest that, over time, an 
evolution of prosecutorial discretion is almost inevitable. 

If you look at the Serco DPA in 2019, there was self-reporting and 
cooperation, and that contrasts with the G4S DPA in 2020, where there was 
far less cooperation at the beginning. The Judge notes in her judgment that 
cooperation came later, even though the breaches in both cases were quite 
similar. The difference is in the fines: in relation to Serco the fine was I think 
£19 million and in relation to G4S it was somewhere around £38.5 million, so 
this makes the point that the prosecutorial discretion surrounding the offer 
of a DPA has evolved over time and I’m quite sure will continue to evolve. 

Thirdly, I would say that there will definitely still be cases where a DPA is 
inappropriate and a full prosecution will remain necessary. The sort of cases 
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I’m thinking about is where the corporate behaviour has been particularly 
egregious and there has been no co-operation on the part of the company. 
Equally I think it would be damaging to public confidence and to the 
prosecutor and indeed to the DPA brand if a court refused a DPA and 
said “you can’t have a DPA, this should be prosecuted.”

So the point is that the proper exercise of prosecutorial discretion still 
remains very important. But there’s also a subliminal point behind this 
debate – and I think behind David’s article if I may say so – which is that 
if the SFO can’t convict individuals in a trial following a DPA, why on 
earth should a company ever agree to a DPA? Whilst that’s very good for 
lawyers, it’s not so good, I would suggest, for companies. Why?  Because 
a DPA offers a company commercial certainty and finality and indeed a 
degree of control over the process of investigation and agreement. The 
alternative, of course, is a criminal investigation that is uncontrolled and 
brings uncertainty. 

What I’d like to do is to put this subliminal point to bed. And if it’s so 
difficult to convict companies because of the activities of individuals, what 
is the answer to that? I think one needs to square the circle on DPAs and 
you do that by making it easier to prosecute companies. One can do that 
by broadening the ambit of section 7 to include an offence of failure to 
prevent acts of economic crime by persons associated with the company. 
And I think you can also do it by including a greater discount on the 
financial penalty. After all, the aim is better corporate culture and to bring 
misconduct by corporates to justice without causing collateral damage. 

As to David’s specific points, firstly that the statement of facts is 
uninformative as to why a section 7(2) defence was not run, I think it is 
important to look back at Rolls Royce, where controls were present but 
they were not enforced. That’s the crucial point. There was routine use 
of bribery by agents in many jurisdictions to procure orders. If one looks 
at Airbus, and indeed David’s absolutely right, their procedures received 
praise just a little while before the investigation started, but the point was 
that the procedures cannot be adequate if they’re not enforced. 

Secondly, the alleged alacrity with which preliminary and final approval 
have been granted. I would say to David, as Edward has said, that it’s a pity 
you cannot now take your turn in the trenches in front of the President 
of the Queen’s Bench Division, interrogating the method of calculation of 
the financial penalty. In Rolls Royce that was a real debate and it required 
a great deal of attention from all parties. If one reads the initial paragraph 
of Sir Brian Leveson’s judgment in Rolls Royce, he says that when he 

first heard these facts, he thought if this isn’t a case for prosecution, what 
is? The whole process was one of him challenging and testing the proposed 
agreement and financial penalty. You’ve got to bear in mind it’s the job of the 
prosecution whose application it is, to convince the court that the terms are 
fair, reasonable and proportionate and in the interests of justice. So, any idea 
that somehow the courts have been supine in the granting of DPAs and that 
the SFO is somehow all powerful in this process is completely misplaced and 
not something I have ever seen or experienced. However, I do agree with 
David that the final judgment should reflect, where possible, the extent to 
which the judge has probed and tested the material before him or her. 

Lastly, I think David contends that the Airbus indictment was defective. I 
agree that section 7 requires an act of bribery, otherwise there’s no failure to 
prevent anything, but section 7 also requires the elements of failing to prevent 
associated persons and an intention to retain or obtain business advantage. 
Both counts you feature in the article, David, include an allegation of bribery 
in the particulars, so I would say the point you make is highly arguable, but I 
can’t see how, if the point was ever taken in some nightmare scenario where 
there’s actually a criminal trial because of a breach of the terms of the DPA, 
the indictment couldn’t simply be amended to meet any objection. 

JP   Your contributions to the discussion have sparked numerous questions and 
we’re going to try and get through as many as we can. 

One of the most frequently raised topics in the questions concerns the 
involvement of individuals. A number of people have asked whether or not 
individuals who are implicated in the conduct set out in the statement of facts 
should be represented at the DPA hearing and given the opportunity to be 
heard. There’s also a question about whether or not DPAs should be extended 
to individuals. So Edward, could I please ask you to respond to that first? 

LGQC   In relation to whether individuals who may or may not later be prosecuted 
should have a right to intervene, certainly that has not found favour with judges. 
You have to be slightly careful because the DPA with the respondent company 
is a different type of arrangement than a prosecution of an individual and there 
may well be considerations that apply to the company that will not apply to the 
individual. I don’t have a closed mind on this but I think it would just overburden 
what is already quite a difficult process. Nonetheless if the individuals’ lawyers 
or the individuals themselves have got points they wish to discuss with the SFO 
during the course of their interviews or as they move towards a prosecution, 
there seems to be plenty of opportunity for that to be done. 

As regards to extending DPAs to individuals, the potential penalty on a guilty 
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plea would have to be non-custodial. Looking at the nine DPA cases so far, if 
an individual had been convicted of any of those offences in this jurisdiction, I 
don’t think they could have expected anything other than a custodial sentence. 
So I don’t see in practical terms how it would work, albeit it’s something to 
look at more carefully. 

Where I do think we need to do a lot more work is, as David has indicated, 
extending the failure to prevent model, because at the minute the Victorian 
directing mind and will system is wholly unsuited to the modern corporate 
managerial structure. 

JP   I have a question here specifically for David Corker on a related theme. 
Is it a failure of criminal justice, whether that be judicial oversight and/or 
prosecutorial discretion, that there has been no successful prosecution of 
individuals on the back of a DPA?

DC   Crucial to the argument of the other two speakers is that there is a dichotomy 
to be drawn between allegations made in a DPA and allegations made against 
individuals in an ordinary criminal trial, and it’s facile to compare one with 
the other. They are apples and pears. 

My point is that it’s not apples and pears, and that there are overlaps. 
First of all, reputational damage to individuals is enormous despite the fact 
they are acquitted. The acquitted individuals in Tesco were held out as 
being effectively criminals and that disjuncture, that reputational damage, is 
incurable under the DPA regime. This idea that there’s a dichotomy breaks 
down in that regard. 

It also breaks down in a more important regard, because my fear is that 
DPAs, because they’re relatively easy to obtain compared to a conviction 
in a criminal trial, are leading the SFO down a garden path, into believing 
their case against individuals is stronger than it really is. The trial of the 
Serco individuals didn’t just collapse because of some routine disclosure 
failure. It’s perfectly clear from paragraph five of the trial judge’s judgment 
that it collapsed because the SFO’s entire legal theory was fallacious. And 
that legal theory was of course the underpinning of the Serco DPA. That 
is what concerns me. 

So my concern is that the SFO is making bad decisions because of the 
ease with which it can get a DPA and that’s why these trials are failing. 
And so I dispute this dichotomy that the other two speakers are seeking 
to persuade you exists.

JP   Thank you, David. A question here for David Green which sticks with 

this topic of individuals. It reads: if all the incentives under a DPA are for 
co-operation, co-operation and co-operation, and it’s in the interests of 
both parties to agree for commercial reasons for the company and to get 
a successful result for the SFO, who is there to give an alternative view of 
history to the court?

SDG   I think Sir Brian Leveson mentioned in an article or a speech not that long 
ago that he could see on occasion the utility of having an amicus in court to 
take this kind of point. It’s also important that we keep the hearing as simple 
as possible and avoid satellite issues coming into the case. I do think there 
is a case for anonymising the names of individuals in certain circumstances 
in the statement of facts, particularly where there is to be a prosecution of 
individuals, although of course that is often not known at the time a DPA 
is granted. So I agree this is a very difficult area and I think anonymity and 
some kind of additional challenge available in court would be quite useful, 
because this is a very unusual situation in our criminal justice system for 
two parties to come to court and advocate for the same thing. The judge 
has to perform a balancing act to ask questions and to probe and test the 
suggested agreement.

JP   Another suggestion that’s been made by several of the questioners – and 
the questions are really pouring in now – is that the trial of individuals 
precedes the DPA, that there’s some mechanism whereby a DPA may be 
agreed in the first private hearing but not made public until the trial of the 
individuals has taken place. Is that something that either Edward or David 
Green has contemplated?

LGQC   That already actually happens. Do you remember for some time the case 
was called XYZ and it was only after the completion of the proceedings 
relating to the individuals that it became known by its corporate name. 
Secondly, there is already built into the system a power to anonymise, a 
power to delay the publication of the agreement, so there are protections 
available. Whether you could have the trial of the individuals before the 
conclusion of the DPA, that depends on the state of readiness of the parties 
to get on with the criminal trial and it also has a bearing on the right of the 
respondent company to dispose of something that it’s prepared to dispose 
of in a timely and efficient manner. So there are conflicting interests, there’s 
no question about that, and nothing is perfect, but clearly the rights of 
individuals who are under suspicion or who are actually indicted to have a 
fair trial must at all stages be maintained.

JP   David Green, in some cases the DPA has to be made public before a trial, 
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for example where there’s a listed company, and I have a related question 
from our audience: anonymising is hopeless, company officers and agents can 
almost always be identified. What would your response be to the challenge 
of the timing of identification of individuals? 

SDG   I’m not sure what the ultimate point is here. Is the questioner saying that you 
have the trial of individuals first? If they’re acquitted, then what? The company 
does not agree to a DPA? I think there again we are conflating the two tracks 
which must be kept separate, but I agree it is extremely important and difficult 
to give the individuals named in a DPA sufficient protection if the trial follows 
the DPA. However, I’m pretty sure that jurors acquit for all sorts of different 
reasons and I think juries are perfectly capable, even if they know about the 
DPA, of putting that out of their minds.

LGQC   It’s not a new problem. Let’s take a serious sexual offence. We might want to 
say that an acquittal exonerates the defendant in every sense, but of course 
it doesn’t. Unless one can only have anonymised defendants and anonymised 
suspects, this is not going to work very well. But I’m reasonably sure that in the 
DPAs that I know about and in others that I know less about, the parties and 
the judge are acutely aware to make sure that people are not unnecessarily 
identified, where they’re not central to the narrative.

JP   Thank you. We have five minutes left and there are dozens of questions 
which remain unanswered, but one question that doesn’t involve the plight 
of individuals that’s jumping out at me is a somewhat different criticism of 
the DPA process. I’m going to put it to each of you in turn. Is the SFO now 
just a money gathering organisation? Do the failures in the prosecution of 
individuals show that the SFO has lost sight of its purpose to investigate and 
prosecute cases of serious and complex fraud and corruption? 

DC   I mentioned before how I fear DPAs are leading the SFO into ruin because of 
their seductive quality. Another way in which they are causing problems for 
the SFO’s existence is because they have become the raison d'être for the 
SFO; they have become the tail that wags the dog. They now represent the 
dominant story of success for the SFO, they are the few bright spots in an 
otherwise dull sky and therefore the SFO increasingly to defend itself against 
its merger or abolition even, relies upon DPAs more and more, whereas what 
it really should be tested upon is its ability to prove the case in a criminal trial, 
not in a relatively easy DPA.  

So I’m deeply worried that DPAs are actually taking over the SFO, and that 
money making is becoming a subtle or subliminal issue with which the SFO 
proves its value in Whitehall, and it’s leading the SFO astray and I wish the SFO 

would get back to its primary focus, which is the investigation and prosecution 
of serious and complex fraud.

LGQC   I don’t think it’s one or the other but a question of doing both. I think my 
main beef about the SFO is the way in which it’s resourced and is treated by 
other aspects of Whitehall. It’s a very small government agency and although 
its budget has been improved, if I may say so, largely thanks to the work of 
David Green, it is nonetheless a minnow compared to the CPS. Of course, 
the CPS have to deal with lots and lots of smaller cases, but whereas the 
CPS has a budget of hundreds of millions, the SFO’s budget is in the tens of 
millions. It has to concentrate on high end complex financial crime. 

David Corker is quite right, DPAs are the dominant story, particularly when 
things go in a different direction for the individuals. It creates an interesting 
press or legal discussion about the value of DPAs, but I wouldn’t conflate 
the success of DPAs with the success or otherwise of the SFO. The SFO at 
its best is doing both and I hope it will continue to do so, but I also hope it 
will do so with greater Whitehall and government backing, financially and in 
terms of human resource.

SDG   I agree with Edward that DPAs are not the be all and end all for the SFO, 
they are an additional tool given to the SFO by Parliament and the SFO 
cannot surely be criticised for using that additional tool. Secondly, when I was 
Director, I must have said thousands of times that the role of the SFO was 
the investigation and prosecution of top level financial crime and corruption. 
Lastly, I share a certain amount of Edward’s pain as to the funding of the SFO, 
not least because I experienced six years of asking that additional funding for 
the SFO be consolidated into a single budget. And spookily it was done on 
the Friday before I left the SFO in 2018. I’ve no idea and I’m sure that’s pure 
coincidence, but the SFO budget went up from £32 million to £52 million 
overnight on that last day of my employment! 

DC  How much did your leaving party cost?

SDG  I paid for it actually.

JP   Well thank you, that’s all we have time for. I apologise to those whose questions 
I didn’t have time to put and I must also thank again our speakers. We’re 
really honoured to have speakers who have such authority on this topic. 
Thanks again to Lord Edward Garnier QC, Sir David Green QC and thank 
you to David Corker too. This is certainly a debate that’s going to continue 
and there will be more to come. Thank you and good morning. 
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Jessica Parker POSTSCRIPT

A few weeks after our debate, Lord Justice Edis approved the SFO’s tenth 
deferred prosecution agreement. The defendant company was Amec Foster 
Wheeler Energy Limited, which admitted that it had engaged in bribery in 
Nigeria, Saudi Arabia, Malaysia, India and Brazil. The judgment touched on 
some of the themes that emerged in our debate, two of which I expand on 
below; the judicial rigour applied to analysing the case for the DPA and the 
engagement of the implicated individuals. 

In rebuttal of David Corker’s argument that the judiciary had become supine, 
Lord Edward Garnier QC and Sir David Green QC both attested to the rigour 
of the judicial challenges that they were confronted with when defending 
DPAs on behalf of the SFO. This was the first DPA to have been considered 
by Edis LJ, and he addressed his role as follows:

"[The court] is dependent on the information with which it is supplied, and relies 
on the prosecutor to make enquiries and to satisfy itself that the court is being 
asked to proceed on an accurate statement of the relevant facts. Of course, the 
process enables the court to seek further information or clarification if necessary, 
as happened in this case."

He went on to set out verbatim the questions he had put to the SFO, but 
unfortunately decided that it was unnecessary to set out their responses, on 
the basis he was satisfied that the SFO had given proper consideration to the 
issues his questions raised. So while there is some support for Sir David and 
Lord Garnier – and it is clear that this DPA was not rubber-stamped - the 
extent of judicial scrutiny remains obscure for those who rely only on the 
published judgment.   

The second theme – and one that dominated the questions from our audience 
– was how the DPA process could be improved from the perspective of those 
individuals who were later charged in respect of the same conduct. This is the 
first DPA where the court explicitly attempted to address this concern by 
publishing a warning at the top of the DPA, the indictment and the judgment: 

"Upon determining the issue of approval of the DPA, the Court did not make findings 
of fact. No process took place by which the culpability of individual people was 
determined or assessed. The Court observed that companies act through individuals, 
and it was necessary to consider some individual conduct for that reason, but the 
Court did not hear from any individuals or call upon them for their side of the story. 
The judgment in the DPA solely dealt with the culpability of the company Amec 

Foster Wheeler Energy Limited and not that of any individual person. No findings 
of any kind were made against any individual.”

The statement somewhat unsuccessfully grapples with the contradictions 
inherent in the DPA process. While it is true that no findings of any kind 
were made against individuals, Edis LJ went on to observe that the material 
showed that the company was “thoroughly corrupt in the way that it carried 
on its business in jurisdictions outside the United Kingdom”. The unspoken but 
inescapable conclusion that this observation requires is that certain individuals 
associated with the company were also thoroughly corrupt. 

There are signs that a degree of engagement in the DPA process from 
individuals is becoming more common. There is anecdotal evidence in other 
recent DPA cases of suspects being invited to address the publication of the 
DPA and the reporting and drafting of the Statement of Facts. This is the 
first DPA judgment where oral submissions on these topics from individuals 
are referred to. As a result of these submissions, it seems that publication of 
the Statement of Facts has been deferred for three months, pending charging 
decisions relating to individuals. 

Such engagement is not envisaged by the Crime and Courts Act 2013 or the 
SFO’s DPA Guidance but it is clearly in the interests of justice and should 
become an established part of any future DPA.  The SFO should update their 
guidance to publicise the mechanism through which they invite individuals to 
comment on the  publication and  reporting of DPA documents that make 
findings, however implicit, about their personal criminal liability. 

Partner
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THE FCA AND FRAUD

On 24 June 2021, the House of Commons Treasury 
Committee published its report into the FCA’s regulation of 
London & Capital Finance (LC&F). The report is a litany of 
criticisms, epitomised by a call for a culture change from, in 
particular, the FCA’s senior management. Another scathing 
and related criticism made by the Committee was one of 
institutional hypocrisy; whilst the FCA required authorised 
firms to adhere to the principles embodied in the SMR it 
considered that these did not apply to itself when it made 
serious mistakes. 

The subject of this article is one aspect of that Committee’s 
report, “The FCA’s attitude to combatting fraud”. This falls 
within the culture rubric by which the Committee was 
so troubled. The Committee wanted to articulate and 
then critique what the FCA believes should be its role in 
combatting and reducing financial crime. Or expressing this in 
the lexicon of the FCA, its role in relation to fraud beyond its 
“regulatory perimeter”. 

The Committee held that the LC&F scandal was allowed to 
happen because the FCA decided that its activities were 
unregulated or beyond the FCA’s regulatory perimeter. 
Red flags were apparently missed because the FCA 
considered that scrutiny of those activities would 
be inappropriate, or more candidly, a waste of its 
resources. It certainly did not consider itself responsible 
for investigating whether the sale of the unregulated 
products could potentially amount to a fraud on retail 

THE FCA AND FRAUD – 
THE STORY OF A RELUCTANT 
PROSECUTOR

investors. According to the Committee, the FCA’s deficiency 
in relation to fighting fraud is epitomised by the fact that its 
mindset is that fraud is “principally a matter for the police.” 

This alleged attitude did not find favour with the Committee. 
On the contrary, it excoriated it as an irresponsible abdication 
of the regulator’s duty to protect customers from fraud. The 
Committee recommended that “The FCA should develop a 
strategy for how it will approach fraud risks that are outside the 
perimeter of regulation but involve authorised firms.”

The FCA’s approach to prosecuting fraud
The FCA regards sections 401 and 402 of the Financial 
Services and Markets Act 2000 (FSMA) as the cornerstone 
of its function as regards the enforcement of the criminal 
law. These sections expressly provide the FCA with power 
to prosecute specified criminal offences. Section 401 covers 
the offences created by FSMA, subordinate legislation made 
under FSMA and under Part 7 of the Financial Services Act 
2012. Section 402 covers offences of insider dealing offences 
under Part V of the Criminal Justice Act 1993 (CJA), the 
Money Laundering Regulations and Schedule 7 of the Counter 
Terrorism Act 2008. The FCA has always contended that 
when Parliament vested these powers to prosecute it did 
not intend the regulator to resemble the CPS or SFO. In this 
vein, the FCA has long relied on the fact that nowhere in 
sections 401 or 402, or indeed elsewhere in FSMA or in any 
subsequent statute, is there any endorsement of the FCA 
being expected to or having a power to prosecute for the 
offence of fraud created by section 2 of the Fraud Act 2006 
or similar common law offences. Therefore, according to the 
FCA its remit is chiefly confined to the offences specified by 
sections 401 and 402. 

The reservation “chiefly” is important. The FCA and before it, 
the FSA, has rejected the proposition that these two sections 
provided it with its only powers of prosecution. In 2009 the 
FSA charged Neil Rollins with an offence listed in section 
402 (insider dealing) but also money laundering, which is 
not listed in that section or in section 401. Rollins submitted 
that in relation to prosecuting him for money laundering, the 
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FSA was acting ultra vires. This legal objection wound its way 
to the Supreme Court.  In R v Neil Rollins1, the Supreme 
Court held that sections 401 and 402 were not a delimitation 
of the FCA’s prosecutorial powers. Instead it could bring a 
prosecution for any offence subject only to any inhibition 
contained in its memorandum and articles of association. This 
judgment thus countenanced the FCA to prosecute a wider 
range of both statutory and common law offences. Consistent 
with this judgment, Chapter 12 of the current edition of 
the FCA Enforcement Guide states that the regulator can 
“prosecute criminal offences where to do so would be 
consistent in meeting any of its statutory objectives.”2 

Since Rollins the FCA has prosecuted offences other than 
those mandated in sections 401 and 402. When doing so it 
has emphasised that this was a necessity; necessary in order 
to ensure that its indictments adequately encompassed the 
extent of the alleged offending. In its prosecutions for boiler 
room scams or land banking schemes where the indictment 
has contained counts of fraud, it has contended that offences 
contemplated in sections 401 and 402 such as breaching the 
general prohibition3 plainly do not capture the full extent of 
the alleged criminality.  

Fraud offences have also found their way into FCA 
indictments centred on insider dealing. The most recent 
example is the FCA’s announcement in February of this 
year that it had charged Mohammed Zina and Suhail Zina 
with offences of both insider dealing and fraud by false 
representation pursuant to the Fraud Act 2006, the latter 
relating to statements made to a bank to obtain the £95,000 
they allegedly used for the suspect trading.  

But the FCA has not ventured further. It has never launched a 
prosecution in which fraud alone appears on the indictment. 
So far, where it has alleged fraud, this has been ancillary to 
offences contemplated in sections 401 and 402.  

Pressure on the FCA to become a mainstream 
fraud prosecutor 
The fallout from the 2008 financial crisis with its populist 
demands for bankers to be imprisoned led to then 

government to float the idea of the FSA and SFO merging 
into one “super” agency. Although that suggestion was 
successfully repulsed, it precipitated an alternative proposal 
that was considered by the Treasury Committee in its report 
on the LIBOR scandal in 2012. This Committee heard from 
Tracey McDermott, the then Director of Enforcement and 
Financial Crime at the FSA. She contended that “we are not 
a general fraud prosecutor…we could prosecute it as ancillary to 
one of our main offences, so if there was a markets offence, you 
could throw (it) in…”4  She added that whilst the FSA was able 
to prosecute non-financial market offences, this was not its 
specialist area of expertise and that the regulator’s focus was 
on FSMA prescribed offences.  

The Committee was unpersuaded by her argument. It 
pointed to the FSA’s then obligation under section 2(1)
(b) FSMA to discharge its functions in the way it considers 
most appropriate for the purpose of meeting its regulatory 
objectives: “Under s2(2)(d) the reduction of financial crime is one 
of these objectives.  Financial crime is defined in s6(3) as including 
not only misconduct in a financial market but also any criminal 
offence of fraud or dishonesty. The FSA took a narrow view of its 
power to initiate criminal proceedings for fraudulent conduct in 
this case.”5 

The Committee recommended that the FSA should become 
proactive in prosecuting criminal fraud in its own right. The 
FSA however quietly opposed this and nothing happened, as 
shown by the Committee’s LC&F report.

Why is the FCA implacably opposed to expansion 
of its prosecutorial remit?
Successive Treasury Committees in particular have expressed 
disappointment and frustration about the FCA’s intransigence. 
The explanation is not difficult to discern, despite the FCA 
consistently being coy in providing the whole picture. 

A number of individuals who gave evidence to the inquiry, 
including Nikhil Rathi, Chief Executive of the FCA, 
commented on the lack of resources across the board to 
allow for the effective investigation and prosecution of fraud 
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THE FCA AND FRAUD
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1   [2010] UKSC 39
2   EG 12.1.1
3   S19 FSMA – maximum penalty 2 years

4   Para 200 – Fixing LIBOR; some preliminary findings 
– HC 481-I

5   Para 202



24     THE KNOWLEDGE  FEBRUARY ISSUE  JULY ISSUE  THE KNOWLEDGE 25

by the police and other organisations. One unnamed senior 
individual was reported to have said that whilst the regulator 
was happy to work alongside other agencies, it “did not want 
this [fraud] to become another job for the FCA.” 

It is unsurprising that the regulator does not want to find 
itself having to fill in the gaps caused by the lack of proper 
funding for other agencies. As one witness commented to 
the Committee, “while they (the FCA) are capable of doing it 
[prosecuting fraud] the amount of resources it would mop up 
would be enormous.”  

What is unsaid is a fear that the reputation of the FCA as 
an effective organisation would be sullied were it to become 
more like, and thus suffer the same fate as, the SFO. The 
SFO is in crisis following a wave of successive and humiliating 
courtroom defeats. The FCA’s senior management must 
shudder at the prospect of sharing the same fate. 

However, the FCA should not allow this fear to hold it back 
from entering the fraud arena. The regulator has already 
transformed itself once, from an organisation originally known 
for its reluctance to investigate criminal cases to its position 
today as a comparatively successful prosecutor. The time has 
come to transform itself further.  

The FCA talks a tough game of “credible deterrence”. To balk 
at prosecuting criminal fraud in its own right undermines this 
message. If, in order to satisfy its strategic and operational 
objectives, it is required to take a fraud prosecution, it should 
do so. Passing the buck to another agency is not the answer.  

THE REGULATOR HAS 
ALREADY TRANSFORMED 
ITSELF ONCE, FROM 
AN ORGANISATION 
ORIGINALLY KNOWN 
FOR ITS RELUCTANCE 
TO INVESTIGATE 
CRIMINAL CASES TO 
ITS POSITION TODAY 
AS A COMPARATIVELY 
SUCCESSFUL PROSECUTOR. 
THE TIME HAS COME 
TO TRANSFORM ITSELF 
FURTHER
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PUBLIC INQUIRIES

Public inquiries have become an increasingly common 
method of investigating major events or tragedies. 
As their popularity has increased, so too has their 

overlap with criminal investigations. Sometimes the inquiry 
delays its work to avoid running in parallel with the criminal 
investigation, but more often, to avoid the vice of the 
inquiry being delayed, the two run alongside each other. 
This inevitably results in both the inquiry and the criminal 
investigators seeking to question the same individuals. 

The Inquiries 2005 Act recognised that this situation would 
arise and sought to provide a solution. It prioritised the rights 
of the suspect over the inquiry’s mandate to discover the 
truth. Section 22 of the Act entitles an inquiry witness to 
assert what lawyers call the privilege against self-incrimination 
and so refuse to answer questions if in doing so the witness 
would admit to committing criminal offences. 

But this legislative compromise did not achieve the solution 
it promised. The lack of candour or co-operation from 
individuals who played a significant role in the relevant events 
was said to render the inquiry ineffective. The truth was 
being withheld. Widespread dissatisfaction led to resort to 
the common law to provide a real solution – an undertaking 

from the Attorney General that any evidence given to 
the inquiry will not be used against that witness in future 
criminal proceedings (“the AG’s undertaking”). The 
expedience of a politician’s promise of non-prosecution 
would thus be the artifice by which witnesses could be 
compelled to answer an inquiry’s questions.

PUBLIC INQUIRIES AND THE 
LIMITS OF THE ATTORNEY 
GENERAL’S UNDERTAKING

The scope of the AG’s undertaking has varied from inquiry 
to inquiry, becoming broader in recent years to prohibit not 
only direct use of the evidence in a criminal trial, but also, 
on some occasions, derivative use, including (a) deciding 
whether or not a prosecution should be brought, and 
(b) opening further lines of investigation which produce 
evidence relied upon in criminal proceedings. (b) was first 
introduced in the AG’s undertaking to the Baha Mousa 
inquiry in 2006 and replicated in the Al Sweady inquiry 
of 2010. However, the wording of the AG’s undertaking 
to the Azelle Rodney inquiry in 2011 added an important 
exclusion – that “this undertaking does not preclude the use 
of information and/or evidence identified independently of the 
evidence provided by that person to the Inquiry.” 

This exclusion prompts a question for those individuals 
(or corporate entities) who may be compelled to provide 
evidence to an inquiry: to what extent does the AG’s 
undertaking represent a complete and effective barrier 
against the use of evidence? Are there circumstances in which 
the evidence the witness gives to the inquiry, despite the 
undertaking, either becomes admissible against them, or is 
otherwise deployed to their prejudice, in criminal proceedings?  

In considering when a criminal prosecution can circumvent the 
apparent protection of the AG’s undertaking, we can mention 
but otherwise ignore the standard caveat that the AG’s 
undertaking does not apply to circumstances where a witness 
is subsequently prosecuted for providing false evidence to the 
inquiry. The untruthful witness faces prosecution for perjury 
in the same way as any other who is considered to have lied 
under oath. 

This article considers three ways in which the AG’s 
undertaking given to a public inquiry might, in practical terms, 
be circumvented. The first is where a witness “adopts” in 
criminal proceedings the evidence previously given to the 
inquiry; the second is the derivative use of inquiry evidence 
to identify adverse lines of investigation; and the third is 
the (more practical) prejudice caused by publication of the 
inquiry’s findings. 

Danielle Reece-
Greenhalgh 
Senior Associate   

SECTION 22 OF THE ACT 
ENTITLES AN INQUIRY 
WITNESS TO ASSERT 
WHAT LAWYERS CALL 
THE PRIVILEGE AGAINST 
SELF-INCRIMINATION AND 
SO REFUSE TO ANSWER 
QUESTIONS IF IN DOING 
SO THE WITNESS WOULD 
ADMIT TO COMMITTING 
CRIMINAL OFFENCES



 JULY ISSUE  THE KNOWLEDGE 2928     THE KNOWLEDGE   JULY ISSUE

PUBLIC INQUIRIES

The retrospective “adoption” of inquiry evidence
Suspect A is under investigation for a suspicious death 
whereby the victim was stabbed in a fight between two rival 
gangs. The police cannot identify A as having been directly 
involved in the stabbing nor account for his movements on 
the day. A exercises his right to silence during his first police 
interview under caution. A is then compelled to give evidence 
to a public inquiry relating to incidents of gang violence in 
the area, protected by an AG’s undertaking which states that 
“no evidence a person may give before the Inquiry will be used in 
evidence against that person in any criminal proceedings or for 
the purpose of deciding whether to bring such proceedings.” A 
gives evidence to the inquiry about his movements on the day, 
including that he was present near the scene of the murder 
with the group involved in the fight, but denies being party 
to the stabbing. Following publication of the inquiry’s findings, 
the police interview other witnesses referred to during the 
course of A’s evidence. They attest to A’s movements near 
the scene of the crime but state that he was in fact involved 
in the fight. A is subsequently invited by the police to attend 
a second interview under caution. He is properly informed of 
his legal rights and entitlements, including the right to silence. 
He is asked whether the bystanders’ evidence is correct or if 
he instead stands by and adopts his account as provided to 
the inquiry. He confirms the latter. He is charged with murder 
on a joint enterprise basis. 

The question for consideration is whether, by adopting 
the evidence provided to the inquiry in a subsequent 
non-compelled and fully PACE-compliant interview, the 
investigators are able to undermine the protection afforded 
by the AG’s undertaking, so that A’s evidence to the inquiry 
becomes admissible against him in a criminal trial. The terms 
of the undertaking protect only that evidence given “before the 
Inquiry”, not evidence adopted or repeated in a subsequent 
police interview. 

This question is more than merely hypothetical. It was 
addressed recently during the prosecution of two soldiers 
(known as A and C)1, accused of the murder of Joseph 
McCann in Belfast on 17 April 1972. This case reveals an 

attempt by the Public Prosecution Service of Northern 
Ireland (“the PPSNI”) to adduce evidence in precisely this 
way, albeit not in the context of a statutory public inquiry. 
As was common practice at the time, the two soldiers were 
interviewed by the Royal Military Police in 1972 following the 
discharge of their weapons. Those interviews were compelled 
by a superior officer, no legal rights were available to the 
soldiers and there was no caution administered. It was not 
in dispute that A and C’s 1972 interviews were inadmissible 
against them as evidence in a criminal trial. 

However, in 2010, as part of an inquiry by the Historical 
Enquiries Team (established to re-examine the facts of 
Troubles-related deaths), the soldiers were invited to 
interview. These new interviews were conducted under 
caution with lawyers present, and the soldiers confirmed (or 
did not dispute) the accuracy of their 1972 statements. Both 
soldiers were subsequently charged. The PPSNI position was 
that the 2010 interviews (specifically the parts in which they 
adopted their 1972 statements) were admissible as evidence 
against the soldiers as they were conducted voluntarily 
and with all the benefits of legal representation and rights 
accorded under PACE. 

In the Crown Court’s ruling on the admissibility of the 2010 
interviews, the prosecution’s submissions were rejected 
and the interviews were judged to be inadmissible. But the 
Court’s reasoning reveals that this was a highly fact-specific 
decision. The Court referred to the well-known Strasbourg 
authority of Saunders2 and Lord Hughes’ dicta in Beghal v 
DPP3, which establish the general rule that compelled oral 
evidence is inadmissible in criminal proceedings. However, 
the main thrust of the Court’s reasoning was that the 2010 
interviews were not part of a formal criminal investigation; 
the caution had not identified any criminal offence (a breach 
of the PACE Codes of Practice); and the interviewees 
(and their solicitors) did not know at the time of the 2010 
interviews that the 1972 statements were inadmissible.4 This 
decision is therefore no precedent for saying that evidence 
given to a public inquiry by a witness protected by an AG’s 
undertaking can never become admissible evidence in 

2  [1997] 23 EHRR 313
3  [2015] UKSC 49
4  See para [34]1  R v Soldier A & Soldier C [2021] NICC 3.
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criminal proceedings if voluntarily adopted by the witness in 
a subsequent interview under caution. 

By analogy, statutes conferring compulsory interview 
powers on criminal law enforcement bodies nearly always 
provide for circumstances in which the interview, which 
is inadmissible against the interviewee by virtue of its 
compulsion, can become admissible against the interviewee if 
evidence relating to the interview is adduced, or a question 
relating to it is asked, by or on behalf of the interviewee.5 
Similarly, if a person voluntarily affirms the accuracy of the 
evidence he gave to a public inquiry in an interview under 
caution, or in oral evidence during a criminal trial, the AG’s 
undertaking will not necessarily exclude the public inquiry 
evidence. Under sections 76 and 78 PACE, its admissibility 
will depend on factors including the actual prejudice caused 
by admitting the evidence. 

The development of additional lines of investigation
The second way in which an individual’s evidence to a public 
inquiry might be used against them is by utilising it to pursue 
adverse lines of investigation. As noted above, the AG’s 
undertakings for the Baha Mousa and Al Sweady inquiries 
prevented this derivative use, but this is not a standard 
exclusion found in all AG’s undertakings. The undertaking to 
the Grenfell Tower inquiry does not, for example, preclude the 

criminal investigator from making derivative use of the evidence 
provided by witnesses. Doubtless the AG in that case did not 
want to hamper the progress of an ongoing, highly scrutinised, 
criminal investigation, or the prospect of bringing successful 
prosecutions by providing such an assurance. 

For example, a witness may, during the course of their 
evidence to a public inquiry, refer to previously unidentified 
witnesses or third party material that may tend to incriminate 
them. Whilst the police would be unable to adduce that 
witness’s oral account as evidence against them in criminal 
proceedings, there is nothing to stop the police from 
contacting those witnesses, or obtaining the third party 
material, as independent evidence to support a prosecution, 
as long as they follow proper procedures in respect of the 
seizure and production of such evidence. 

In a less direct manner, the evidence provided by witnesses 
as to their own involvement or culpability inevitably feeds 
into the ultimate findings by the Chair of an inquiry. Whilst 
under the 2005 Act a Chair is prohibited from making 
determinations as to guilt in law, there is nothing to stop them 
from making factual findings as to responsibility, and also as to 
the quality of the evidence provided by each witness. Where 
those witnesses are subsequently interviewed under caution 
as suspects, it is impossible to know the impact those findings 

THIS DECISION IS THEREFORE NO PRECEDENT FOR SAYING THAT 
EVIDENCE GIVEN TO A PUBLIC INQUIRY BY A WITNESS PROTECTED BY 
AN AG’S UNDERTAKING CAN NEVER BECOME ADMISSIBLE EVIDENCE IN 
CRIMINAL PROCEEDINGS IF VOLUNTARILY ADOPTED BY THE WITNESS IN A 
SUBSEQUENT INTERVIEW UNDER CAUTION

5  See, for example, section 2(8AA) Criminal Justice 
Act 1987
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PUBLIC INQUIRIES

may have on an investigation. Whilst investigators will often 
assure suspects who attend an interview that they have not 
considered the evidence given during an inquiry, it is, with 
respect, naïve to assume that they are not at least aware of 
its key findings. Those findings will invariably influence how 
their investigation is carried out, including identifying lines of 
investigation adverse to the interviewee. 

Using Grenfell again as an example, the public inquiry and the 
criminal investigation are running in parallel, but have different 
mandates and powers. And yet it appears that the progression 
of the criminal investigation may in some way be contingent 
upon the findings of the inquiry. On 18 September 2020, the 
Mayor of London was asked at the London Assembly when the 
criminal case into Grenfell might be concluded with decisions as 
to charge. His response, ostensibly on behalf of the police and 
CPS, was that “the criminal investigation must take into account 
any findings or reports produced by the Grenfell Tower public 
inquiry”6 [emphasis added]. Whilst this assertion could apply to 
the elimination of suspects from police enquiries, findings of 
fact as to responsibility or a witness’s credibility could be equally 
persuasive to the formulation of a case theory, even it is not 
directly relied upon in evidence. 

To take a more historic example, Lord Saville published his 
findings into the events of Bloody Sunday in 2010. An AG’s 
undertaking had been provided a decade earlier. Various 
findings of fact as to the actions of British soldiers were 
made, including that several were likely responsible for 
the deaths of civilians, and that there was no evidence the 
civilians were armed. Specific soldiers were identified as 
having been likely to have killed or injured specific individuals. 
Fresh criminal investigations were subsequently launched, 
and the soldiers identified by Lord Saville were invited to 
attend voluntary interviews under caution, 45 years after the 
events in question. Given there were no significant evidential 
developments in that 45 year period, the inquiry must have 
been the vector for change.

Therefore, unless the AG’s undertaking includes a derivative 
use prohibition, there is no practical protection for suspects 
against the building of a criminal case which takes into account 

(although does not explicitly rely on) the evidence given to, or 
the factual findings made by, an inquiry. 

Jury prejudice as a by-product of an inquiry
Thirdly, it is impossible to quantify the potential prejudice to a 
jury that may be caused by an inquiry’s adverse findings. The 
events examined at a public inquiry are usually those which 
have caused a particular affront to the public conscience. 
The findings of an inquiry are typically front page news, with 
individuals named and shamed across newspaper headlines 
and social media. If those individuals subsequently stand trial 
for the same matters, there is, in legal terms, no effective 
recourse for them to claim that their right to a fair trial would 
be prejudiced. The protections available have diminished over 
time, such that courts will now only stay proceedings in the 
most exceptional of circumstances. A significant degree of 
trust is placed in the ability of juries to simply put aside any 
knowledge they may have of pre-existing proceedings and 
to focus on the matter in hand. However, a defendant in the 
dock who has been vilified in the media on the basis of his 
previous evidence to a public inquiry may not feel the same 
degree of confidence in a jury’s powers of objectivity. 

Conclusion 

As we see more and more issues progressed to public 
inquiries alongside criminal investigations, it will be important 
not to take for granted the apparent safeguards provided by 
an AG’s undertaking, if one is given. Likewise, witnesses to 
public inquiries must always consider the possible future use 
of their evidence in criminal proceedings. A witness may, in 
extreme circumstances, need to weigh up the risks associated 
with giving evidence (direct and indirect use of the evidence in 
criminal proceedings, reputational damage caused by adverse 
findings and media attention) alongside the sanctions for non-
compliance, which is currently summary conviction with a fine 
and/or maximum 51 weeks imprisonment under section 35 
of the 2005 Act. Faced with these competing risks, statutory 
inquiries may find that suspects become increasingly less 
willing to answer the call for full and frank disclosure, without 
more concrete guarantees that they will not inadvertently 
assist their own prosecution. 

WHILST INVESTIGATORS 
WILL OFTEN ASSURE 
SUSPECTS WHO ATTEND 
AN INTERVIEW THAT 
THEY HAVE NOT 
CONSIDERED THE 
EVIDENCE GIVEN DURING 
AN INQUIRY, IT IS, WITH 
RESPECT, NAÏVE TO 
ASSUME THAT THEY ARE 
NOT AT LEAST AWARE OF 
ITS KEY FINDINGS

6  https://www.london.gov.uk/questions/2020/3082 
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NEW CPS GUIDANCE

Last month the CPS introduced a significant change to its 
legal guidance on the prosecution of money laundering 
offences.1 The change concerns section 330 of the Proceeds 
of Crime Act 2002, which criminalises the failure to report 
knowledge or suspicion of money laundering in the regulated 
sector. The guidance explains that previously “the CPS did not 
charge under section 330 where there was insufficient evidence 
to establish that money laundering was planned or undertaken.” 
With immediate effect, the CPS announces that it will now 
prosecute in precisely these circumstances because “section 
330 […] creates an obligation to report suspicions of money 
laundering to the authorities, regardless of whether money 
laundering actually takes place.” The NCA and SFO have 
endorsed the guidance.2  

Accordingly, the position of criminal law enforcement 
authorities across the board is that it is legally irrelevant 
whether money laundering occurred; all that is required to 
prove this offence is that an individual in the regulated sector 
received information that caused them to suspect, or that 
provided reasonable grounds for suspicion, that another was 
engaged in money laundering.3  

Many commentators have written about the likely impact of 
the guidance: that the offence will be easier to prove; there 

will be an increase in prosecutions; and regulated persons 
must therefore exercise even greater self-scrutiny when 
contemplating their reporting obligations. This article 
asks a different question: is the CPS correct to contend, 
as a matter of law, that section 330 does not require a 
prosecutor to prove money laundering?3

To answer this question, compare section 330 to the so-
called principal or substantive offences of money laundering 
in sections 327, 328 and 329. The prosecution proves these 
principal offences only if it can first prove the existence of 
“criminal property”. This legal concept is defined by section 
340(3); it is in two parts. First, the property “constitutes 
a person’s benefit from criminal conduct or […] represents 
such a benefit.” Secondly, the defendant “knows or suspects 
that it constitutes or represents such a benefit”. Thus there 
is a fault-based element (that the defendant suspects he is 
dealing with the proceeds of crime) and an external element 
(that the defendant is in fact dealing with the proceeds of 
crime). The defendant’s suspicion, this state of mind, is a 
necessary but not sufficient condition of criminal liability; the 
prosecutor must also prove that the defendant’s suspicions 
are correct. In 2004, the House of Lords in R v Montila4  
avowed this principle; it held that the prosecution must 
prove – to the criminal standard – that in order for any of 
the above principal offences to be capable of being proven, 
the property that is alleged to be the subject of the offence 
must be derived from the proceeds of criminal conduct.

Montila was the genesis for a line of authority in which the 
Court of Appeal examined the specificity of the predicate 
criminal conduct which the prosecution must prove. In 
2006, R v W5 held that the prosecutor must only prove 
the type of criminal conduct that had generated the alleged 
laundering (without needing to specify a specific instance 
of this conduct). For example, that the laundered money 
represented the proceeds of drug trafficking. The Court 
however rejected the proposition that the alleged type of 
conduct could be inferred; it held that it was not sufficient 
to show that the circumstances were such that the property 
could have had no lawful origin. 

Two years later, R v Anwoir6 diluted this test. Now the 
Court held that a prosecutor could prove criminal property 
by (a) showing that it derived from unlawful conduct of a 
specific kind, i.e. the test propounded in W, or (b) evidence 
that the circumstances in which the property were handled 
gave rise to an “irresistible inference” that it could only be 
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1   Money Laundering Offences | The Crown 
Prosecution Service (cps.gov.uk)

2   https://nationalcrimeagency.gov.uk/who-we-are/
publications/534-sars-in-action-issue-5-june-2021/
file

3   The new guidance states that it does not apply to the 
alternative knowledge-based ways of committing 
the section 330 offence, i.e. an individual in the 
regulated sector who receives information that 
caused him to know, or that provides reasonable 
grounds for knowledge, that another was engaged 
in money laundering.

 4   [2004] UKHL 50

  5   [2006] EWCA Crim 2

  6   [2008] EWCA Crim 1354
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Thus the CPS has resolved that a person in the regulated 
sector (A) can face criminal conviction and a potential 
custodial sentence of up to five years if he fails to report 
money laundering by another person (B), even if B was not, 
in fact, laundering. Assuming A does not make a report, 
A’s suspicion that B was laundering – or the fact A should 
have been suspicious that B was laundering – is a sufficient 
condition of A’s criminal liability. This is a remarkable 
conclusion – and a questionable one.  

First, it turns section 330 into a thought crime that can be 
committed by mistake. Suppose B is running a legitimate 
business but handles its financial affairs using unconventional 
methods. A mistakes B’s unconventional methods as 
indicators of money laundering but does not report his 
suspicions. The jury must convict A on the basis that A 
has made a mistake, which is that having (wrongly) become 
suspicious about B, A failed to report his (unfounded) 
suspicions. This is a perverse basis on which to found 
criminal liability – it is tantamount to saying that A is guilty 
of failing to report suspicions the prosecutor accepts A 
should not have formed. A could avoid committing the 
offence through the simple act of reporting, but because 
A’s suspicions were unfounded, any report A might have 
made would not have alerted his MLRO (or the NCA) to 
any criminality, nor would it have prevented any money 
laundering, which the Scottish court in Ahmad described as 
one of the key purposes of section 330. 

Secondly, the result is even more perverse if the prosecutor 
accepts that A was not subjectively suspicious, but alleges 
that A should have been suspicious. The reasonable grounds 
for A’s suspicion are a constituent element of the offence. 
The prosecutor can only prove this element of the offence 
with evidence that demonstrates that A wrongly failed to 
become suspicious that B was doing an act that constituted 
a principal money laundering offence.9  And B can only 
commit a principal money laundering offence if he deals with 
“criminal property”, which requires that B is in fact dealing 
with the proceeds of crime. Thus if the prosecutor adduces 
no evidence that B was in fact dealing with the proceeds 

NEW CPS GUIDANCE

derived from crime. In 2015, R v Kuchhadia7 extended 
the ambit of (b) by holding that there was no objection 
in principle to a prosecutor positing that the conduct 
amounted to the commission of one of a number of 
offences. For example, that the cash found on the defendant 
was the proceeds of either drug trafficking or kidnapping. 

This line of authority illustrates an erosion of the specificity 
of the predicate conduct the prosecutor must prove in 
a trial of a principal money laundering offence. However, 
all these cases have confirmed the principle articulated 
in Montila that the prosecutor must prove the alleged 
predicate conduct to the criminal standard. 

Returning to the new CPS guidance, it is asserted that, 
in contrast to the principal money laundering offences, a 
prosecutor considering a charge under section 330 need not 
identify any predicate conduct, nor prove it or the subsequent 
money laundering. At first glance, this interpretation might 
appear unproblematic. Whereas the principal money 
laundering offences all require proof of “criminal property”, 
section 330 eschews this term in favour of “laundered 
property”. Section 330(5) defines “laundered property” as 
“property forming the subject-matter of the money laundering 
that he knows or suspects, or has reasonable grounds for knowing 
or suspecting, that other person to be engaged in.” Because 
“laundered property” is narrower in scope than “criminal 
property”, one can understand why the CPS might consider 
that it has no requirement to prove money laundering in a 
trial of section 330. 

The CPS supports its interpretation of section 330 by reliance 
on the Scottish case Ahmad v HM Advocate.8  In this case, 
the High Court of Justiciary in Scotland held that it was “plain” 
that the obligation to report could arise if a person merely 
suspected, or had reasonable cause to suspect, that money 
laundering was taking place. Therefore, the court reasoned, it 
was inconsistent with the purpose of section 330 – described 
as the prevention of money laundering and the provision of 
assistance to law enforcement agencies – to require proof of 
actual money laundering.

IT TURNS SECTION 330 
INTO A THOUGHT CRIME 
THAT CAN BE COMMITTED 
BY MISTAKE

7   [2015] EWCA Crim 1252
8  [2009] HCJAC 60

9   “Laundered property” in section 330(5) refers to 
“money laundering”, which is separately defined 
in section 340(11) as including a principal money 
laundering offences (and kindred inchoate offences). 
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of crime, there is no evidence upon which a jury could 
be satisfied that A should have been suspicious of B. The 
guidance ignores this paradox and proceeds on the illogical 
assumption that a person is guilty of a criminal offence who 
should have been suspicious of money laundering, even 
though, on the evidence, there was no money laundering 
about which he should have been suspicious.  

Thirdly, the CPS guidance leads to the anomalous result 
that a person cannot escape conviction under section 330 
by proving that no money laundering was taking place, but 
could escape conviction by proving that money laundering 
was happening overseas in circumstances where it would be 
lawful (see section 330(7A)).

Fourthly, in policy terms, the new CPS guidance is an 
incentive for those in the regulated sector to make reports 
about every matter that crosses their desks, however 
nebulous or insignificant, because that is the only way 
to guarantee immunity from criminal liability. It does not 
encourage better reporting. On the contrary, it exacerbates 
the well-documented problem of the regulated sector 
inundating the NCA with defensive reports the NCA does 

not have the time and resources to process. It is therefore 
difficult to see how the guidance will fulfil the aim of assisting 
law enforcement, which the Scottish court in Ahmad 
described as the other key purpose of section 330.    

The CPS notes enigmatically that its amended guidance is 
necessary to “[remove] the historical barriers to making use 
of this piece of law.”10 The CPS does not spell out what 
these “historical barriers” are. There is no English authority 
constituting such a barrier; no English court has ever 
considered whether Ahmad was correctly decided. Perhaps 
the barriers are therefore of the evidential variety, in particular 
the difficulty in obtaining credible and admissible evidence of 
money laundering from foreign jurisdictions. If that is right – 
and given the absence of binding case law – one can hardly 
blame the CPS, NCA and SFO for promulgating guidance on 
section 330 that makes it easier to prosecute. But whether 
the guidance is correct as a matter of law is another matter. 
Given the doubts raised in this article, one positive outcome 
from the guidance may be the development of binding 
English appellate authority on section 330 that will determine 
whether the CPS have got it right. 

NEW CPS GUIDANCE

IT DOES NOT ENCOURAGE BETTER REPORTING. ON THE 
CONTRARY, IT EXACERBATES THE WELL-DOCUMENTED PROBLEM 
OF THE REGULATED SECTOR INUNDATING THE NCA WITH 
DEFENSIVE REPORTS THE NCA DOES NOT HAVE THE TIME AND 
RESOURCES TO PROCESS

10  See footnote 2
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STREET HARASSMENT

In May of this year, Labour published a document, 
ambitiously titled “Labour’s Ending Violence Against 
Women Green Paper”1. The introduction cites worrying 

statistics about the number of women who suffer sexual 
assault, rape and domestic violence. The paper proposes a 
range of measures to tackle these problems. From a criminal 
justice perspective, one of the most eye-catching proposals is 
the introduction of a wholly new criminal offence, outlawing 
street harassment of women. Whilst the proposal is popular 
with campaigners on women’s rights this article argues that 
the creation of new offences into an already crowded arena 
of overlapping legislative provisions is neither necessary nor 
desirable. 

The proposal to criminalise street harassment has few details 
at present. The short paragraph justifying the proposal 
in the green paper refers to the number of women who 
have been “catcalled, followed, groped, flashed or upskirted”, 
suggesting that these five types of street harassment would 
be criminalised by the new offence. It states that Labour 
have taken inspiration from the French model. In France, a 
new article was inserted into the penal code in August 2018, 
creating an offence of sexist or sexual outrage. Broadly, this 
criminalises forcing on a person any sexist / sexual words or 
behavior which is detrimental to their dignity, degrading, 

humiliating, or creates an intimidating, hostile or 
offensive atmosphere. 

If a new English offence were to be based on this sort 
of wording, there would be substantial overlap with 
existing criminal offences. In relation to the five types 
of street harassment mentioned by name in the green 
paper, three are already clearly covered by existing 

criminal offences. These are: groping (already covered 
by sexual assault); flashing (already covered by outraging 
public decency); and upskirting (a crime under s67A Sexual 
Offences Act 2003 since December 2020). It is notable that 
the first fine issued under the new French law was to a man 
who slapped a woman’s buttocks on a bus. This, again, could 
already be prosecuted in England as an assault or sexual 
assault. 

But what about catcalling and following, the other two types 
of street harassment identified in the green paper? Would a 
new offence criminalising this conduct fill a legislative gap? 

Some instances of catcalling, although arguably not all, would 
be covered by the existing offence of causing harassment, 
alarm or distress, contrary to s5 Public Order Act 1986. 
This offence criminalises threatening or abusive words or 
behaviour, or disorderly behaviour, within the hearing or 
sight of a person likely to be caused harassment, alarm or 
distress thereby. It can be committed in public or private 
(except when both people are in a dwelling). There is 
significant scope for debate as to what types of catcalling 
are caught by this offence. By way of example, someone 
catcalling to purportedly compliment a passing woman’s 
appearance would unlikely amount to a s5 offence, it being 
neither threatening nor abusive. However, if such a comment 
was accompanied by degrading swearwords, this would 
arguably become “abusive”. When verbal street harassment 
crosses the line into threatening, abusive or disorderly 
behaviour is plainly a question capable of widely differing 
interpretations.

Until 2014, the s5 offence was much wider in its scope, 
criminalising “insulting” words and behaviour, as well as 
abusive and threatening ones. The removal of the word 
“insulting” was not proposed or originally supported by 
the government of the day; it was removed by way of a 
Lords amendment to the Crime and Courts Bill 2013. 
However, once the amendment was made in the Lords, the 
government was persuaded not to re-amend the bill in the 
Commons seek to remove it. The Home Secretary at the 
time, Theresa May, explained to the House of Commons 

SHOULD CATCALLING BE 
A CRIME?

1   https://labour.org.uk/ending-violence-against-
women-and-girls/ 
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that “Looking at past cases, the Director of Public Prosecutions 
could not identify any case where the behaviour leading to 
a conviction could not be described as ‘abusive’ as well as 
‘insulting’. He has stated that ‘the word ‘insulting’ could safely 
be removed without the risk of undermining the ability of the 
CPS to bring prosecutions.’ On that basis, the Government are 
not minded to challenge the amendment.” The DPP at the 
time was none other than Keir Starmer, now leader of the 
Labour Party.

With the benefit of hindsight, it is not clear that the advice 
the government received in 2013 was correct. In 2019, the 
High Court considered a judicial review of the then-DPP’s 
decision to take over and discontinue a prosecution of 
protestors for anti-Zionist comments (Campaign Against 
Anti-Semitism v DPP2). In his judgment, Lord Justice 
Hickinbottom drew a clear distinction between insulting and 
abusive behaviour, stating that “offensive statements based 
upon dubious or false premises are not necessarily abusive 
within section 5 of the 1986 Act”. On a common sense view, 
this distinction applies with equal force to misogynist street 

harassment. For example, there is a good case that catcalling 
is insulting to women, but is not, in and of itself, abusive.  
In this context, Labour’s proposed street harassment 
offence looks a lot like an attempt to fill the legislative gap 
left following the Starmer-sanctioned narrowing of the s5 
offence.

Indeed, Labour’s proposal to criminalise catcalling, whilst 
presented as a new and radical change in the law, could be 
more straightforwardly achieved by simply reverting to the 
pre-2014 wording of the s5 offence, so that it extends to 
insulting as well as abusive words and behaviour. It would 
then be possible, if considered desirable, to introduce 
an aggravated version of the s5 offence – “aggravated by 
misogyny” – to mirror the racially aggravated version of the 
offence which already exists. Indeed, adding gender to the 
list of protected characteristics according to which a judge 
can aggravate sentence if they are linked to the crime, is one 
of the other green paper proposals. 

The reversion to the old s5 wording would not, however, 
necessarily deal with the fifth type of street harassment 
identified in the green paper, namely “following”. Merely 
following a woman down the street (without more) is 
unlikely to amount to insulting, let alone abusive behaviour 
(although following, in some more serious circumstances, 
might amount to “threatening” behaviour). Criminalising 
this aspect of street harassment therefore would require a 
bespoke offence, as proposed. 

For behaviour of this nature though, it is very hard to 
conceptualise how such an offence could be drafted without 
it being unacceptably broad. “Creating an intimidating 
atmosphere” is part of the French offence, but this is a highly 
subjective basis from which to convict someone of a criminal 
offence. By way of example, what mens rea (state of mind) 
should the perpetrator possess to be guilty? Should it be 
that the perpetrator was aware that their behaviour was 
intimidating? If so, it would be an easy defence to run in 
most low-level street harassment cases that the defendant 
did not realise that his behaviour was intimidating. The 
alternative is that they ought to have been aware their 

UNTIL 2014, THE S5 OFFENCE 
WAS MUCH WIDER IN ITS SCOPE, 
CRIMINALISING “INSULTING” 
WORDS AND BEHAVIOUR, 
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STREET HARASSMENT

2   [2019] EWHC 9 (Admin)
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behaviour would intimidate. However, it is not clear how 
one would set such an objective standard when different 
women will react differently to the same behaviour. Given 
this sort of difficulty, one returns to the existing s5 offence – 
whilst “insulting” may also be a subjective term, it is at least 
one already well understood by the courts.  

Whether or not Labour are right to suggest criminalising 
street harassment is an effective strategy in changing 
misogynist societal attitudes is beyond the scope of this 
article. From a criminal justice perspective, however, the 
proposal is something of an anomaly. The green paper rightly 
focuses on the failings of the criminal justice system when 
it comes to serious violence against women, namely sexual 
assaults, rape, and domestic violence. It correctly identifies 
in the introduction of the “Criminal justice system” section 
what many criminal practitioners would identify as the real 
issue in this area: “After a decade of underfunding, the criminal 
justice system has struggled to cope with the growing number of 
violence against women and girls (VAWG) offences. As a result, 
while reports to the police have been increasing, there have 
been significant declines in referrals, charges, prosecutions, and 
convictions for VAWG offences in recent years.” The reality is 
that whilst the police and CPS lack the resources to bring 
effective prosecutions against domestic abusers and rapists, 
introducing yet another new criminal offence is likely to 
result in a further diversion of resources away from this 
serious violence, and would therefore exacerbate, rather 
than solve, the issues identified. 

Whilst the criminalisation of street harassment is an eye-
catching proposal, the reality is that much of the behaviour 
it would criminalise is already covered by other criminal 
offences, or could be addressed by a less headline-grabbing 
tweak to the existing law. In truth, the laudable aim of 
tackling violence against women requires a focus on 
resourcing the prosecution of existing criminal offences, not 
the creation of new ones.
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IN TRUTH, THE LAUDABLE 
AIM OF TACKLING 
VIOLENCE AGAINST 
WOMEN REQUIRES A 
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THE PROSECUTION OF 
EXISTING CRIMINAL 
OFFENCES, NOT THE 
CREATION OF NEW ONES
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