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To mark the return to office life, this edition
is appearing in hard copy for the first time in
two years. And Corker Binning is looking to
the future in other ways – we are delighted
to announce that, on 1 April, Danielle ReeceGreenhalgh will become a partner at the firm,
whilst Maia Cohen-Lask and Nick Barnard will
become Of Counsel. Like the editor, Danielle,
Maia and Nick all started their legal careers
as Corker Binning paralegals. Since then, it
has been hugely exciting to see them flourish
and develop into the outstanding lawyers they
are today. This edition kicks off with an article
from Danielle about controlling and coercive
behaviour: she explores how amendments
to this offence made by the Domestic Abuse
Act 2021 will only increase the potential for
its misuse by vexatious litigants in family
proceedings. I then consider the question of
fairness for individuals who give evidence to
public inquiries, and ask whether non-statutory
inquiries require a set of minimum safeguards.
Maia then teams up with Dayna Chikamoto
from US law firm Kramer Levin to examine the
contrasting approaches to media reporting of
criminal trials on both sides of the Atlantic. Hot
on the heels of two reviews being announced
into the conduct of the Serious Fraud Office,
David Corker grapples with an existential
question that many in Government may now
be asking: “what is the SFO for?” Finally, Anna
Rothwell considers the proposal for a new
corporate criminal offence of ecocide.
Happy reading!
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DOMESTIC ABUSE

Domestic abuse:
casting a wider net
Danielle ReeceGreenhalgh
Senior Associate

In the October 2019 edition of The Knowledge1, I
wrote about the (then relatively new) offence of
controlling or coercive behaviour (‘CCB’) created
by the Serious Crime Act 2015 (‘SCA 2015’). I argued
that the extraordinarily wide ambit of CCB might
result in its abuse by litigants in acrimonious divorce
or separation proceedings. Since that article, it is
this firm’s experience that the investigation and
prosecution of CCB has been a mixed bag. Some
allegations of CCB have been meritorious and have
rightly resulted in successful convictions. Other
allegations of CCB have been nakedly abusive
and constructed entirely to achieve a collateral
advantage in family or other proceedings.
Last year the Home Office carried out a “rapid
review” of CCB in response to a perceived failure
by the CPS to prosecute the offence in sufficient
numbers.2 Drawing on figures for the four years
commencing 2016/17, the review found “room for
improvement”. In particular, the review contrasted
the significant increase in allegations of CCB
recorded by police (4,246 in 2016/17, 9,053 in
2017/18, 17,616 in 2018/19 and 24,856 in 2019/203)
with the levelling off in the number of suspects
actually appearing in the Magistrates’ Court
charged with this offence (309 in 2016/17, 960 in
2017/18, 1,177 in 2018/19 and 1,208 in 2019/20).
Whilst these figures suggest prosecutorial
inaction against a rising tide of domestic
abuse, the reality is not as stark as that. No
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doubt included in the recorded cases are many of
the unmeritorious allegations of the type this firm
has experienced in the past two to three years,
which the CPS was right not to prosecute. Moreover,
before 2018/19, police forces typically only recorded
the most serious offence under investigation, which
in many domestic abuse cases would have meant
offences of violence or sexual assault rather than CCB
(since 2018/2019 CCB has been recorded alongside
these offences). The dramatic jump in recorded cases
of CCB is therefore largely attributable to a change
in the recording of offences. Indeed, the review itself
concluded that: “the prevalence of domestic abuse
has not changed significantly over this period.”4
This conclusion has not dented the Government’s
stated commitment to tackling violence against
women and girls. Five years after CCB, the
Government has now passed into law the Domestic
Abuse Act 2021 (‘DAA 2021’), a wide-ranging statute
which creates new offences, amends existing
ones (including CCB) and expands the protections
available to victims in the family, criminal,
immigration and local authority contexts.

Five years after CCB,
the Government has
now passed into
law the Domestic
Abuse Act 2021
(‘DAA 2021’), a wideranging statute which
creates new offences,
amends existing
ones (including CCB)
and expands the
protections available
to victims in the family,
criminal, immigration
and local authority
contexts.

In terms of the criminal law, there are ten key
changes in the DAA 2021 (not all of which are yet
in force):
1.

For the first time, the creation of a statutory
definition of domestic abuse (s.1);

1

2.

An expanded definition of “victims” to include
any child of the parties who “sees, hears or
experiences” the effects of domestic abuse (s.3);

 ttps://corkerbinning.com/
h
wp-content/uploads/2021/09/
The-Knowledge-Newsletter_
Oct-2019-Issue.pdf

2

https://assets.publishing.
service.gov.uk/government/
uploads/system/uploads/
attachment_data/file/982825/
review-of-the-controlling-orcoercive-behaviour-offence.
pdf
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 hese statistics relate to
T
the number of defendants
charged with the offence
at a first appearance at the
Magistrates’ Court.

3.

The introduction of new Domestic Abuse
Protection Notices (‘DAPN’) and Orders (‘DAPO’)
and associated criminal offences for breaches
(ss.22-56);

4.

The extension of special measures in court to
cover victims of domestic abuse (s.62);
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Whilst it is unfortunate
that police time is
sometimes wasted
with unmeritorious
allegations, the far
greater problem is
that many meritorious
allegations are simply
never investigated, or
victims feel unable to
support prosecutions
after allegations are
made.

5.

The extension of CCB to cover behaviour which
occurs when the parties are no longer living
together or in an intimate relationship (ss. 2 and
68);

6.

The extension of the “revenge porn” offence to
criminalise threats to disclose private sexual
photographs/films (s.69);

7.

The creation of a new offence: non-fatal
strangulation or suffocation of another (s.70);

8.

The statutory restatement of the principle that a
victim’s consent to the infliction of serious harm
for obtaining sexual gratification is not a defence
available to the perpetrator (s.71);

9.

The extension of extra-territorial jurisdiction to
additional violent and sexual offences (s.72); and

10. The introduction of polygraph testing as a
potential licence condition following release
from prison (s.76).
Few can argue with the motive behind these
changes: that “domestic abuse is an abhorrent
crime perpetrated on victims and their families by
those who should love and care for them”.4 And,
few would argue with the intended result. Whilst it
is unfortunate that police time is sometimes wasted
with unmeritorious allegations, the far greater
problem is that many meritorious allegations are
simply never investigated, or victims feel unable to
support prosecutions after allegations are made. It
is therefore essential that the DAA 2021 encourages
victims to come forward and engenders greater trust
in the criminal justice system.

4

 ttps://www.gov.uk/
h
government/publications/
domestic-abuse-bill-2020factsheets/domestic-abusebill-2020-overarchingfactsheet

Notwithstanding the importance of this cause, the
creation of new criminal offences and the expansion
of existing ones must be rigorous and justified. The
dangers of reactive legislation in order to pursue
a political agenda, however well-intentioned, are
obvious. The particular risk with the ever-expanding
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network of domestic abuse laws is that the scope of
potential offending behaviour becomes so broad,
overlapping and vague as to create confusion or
inconsistency in prosecution. This only exacerbates
the existing problems of enforcement that the new
legislation is intended to remedy.
To be sure, there are a number of good things about
the DAA 2021. For example, the new definition of
domestic abuse is a welcome development, because
it implements into statute the principle, long
recognised in the common law, that abuse can be
non-physical. Aside from physical and sexual abuse,
domestic abuse now includes violent or threatening
behaviour, CCB, economic abuse and “psychological,
emotional or other abuse.”
But other things about the DAA 2001 are more
questionable. Take the amendment it makes to
CCB. To recap: CCB is committed where a person (A)
“repeatedly or continuously” engages in behaviour
towards another (B) to whom A is “personally
connected”, and that behaviour is controlling or
coercive and has a serious effect on B, and A knew or
ought to have known that it would have such
an effect.
The amendment made to CCB by the DAA 2021
relates to the nature of the relationship between A
and B, rather than the behaviour or state of mind
of A. CCB can only be committed where A and B
are “personally connected”. Currently, this requires
either that A or B were, at the time of the CCB, (1)
in an “intimate personal relationship”, or that (2)
A and B lived together and were members of the
same family or had previously been in an intimate
personal relationship. The DAA 2021 will remove the
requirement in (2) that A and B should live together
at the time of the CCB and makes it clear that A
can still commit CCB even after A has physically
separated from B.

MARCH ISSUE THE KNOWLEDGE
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Aside from
exacerbating the
overlap with other
offences, the other
likely consequence of
the expansion of CCB
relates to acrimonious
divorce and separation
cases.

This is a curious development. In the passage of the
SCA 2015 through Parliament, one of the specific
justifications for creating the new offence of CCB
was to cater for behaviour in a relationship that
the CPS could not prosecute under existing stalking
and harassment offences. Even though CCB was
considered so egregious that it required separate
criminalisation, CPS guidance states that: “the
behaviour displayed under each of these offences
[i.e., stalking/harassment and CCB] might be
exactly the same”. With the advent of the expanded
definition of “personal connection” (expected to
come into force in spring 2022), there will be an
increasingly acute overlap between offending
behaviour covered by CCB, harassment and stalking.
The police and CPS face the unenviable task of
determining the most appropriate charge.

subsequent incidents that occur when they live apart
– including incidents that occur during the divorce or
separation proceedings. In this and other ways – not
least the inclusion of child witnesses as victims of
domestic abuse – the DAA 2021 is a minefield that
family lawyers and criminal lawyers alike will need to
navigate. It is to be hoped that the DAA 2021 will lead
to more meritorious allegations of CCB, but it will
also bring about allegations in bad faith designed to
achieve a collateral advantage in family and other
proceedings, including the havoc wreaked by a police
investigation.

The DAA 2021 is a
minefield that family
lawyers and criminal
lawyers alike will need
to navigate.

This is problematic, because whilst CCB is likely
to be the go-to charge (given the breadth of
conduct covered and the relative ease in proving
the required elements), the maximum sentence is
lower than those for the aggravated offences of
stalking or harassment. (CCB carries a maximum
possible sentence of five years’ imprisonment,
whereas stalking and harassment involving fear of
violence can carry up to ten years’ imprisonment).
Offending which occurs within the domestic setting
will always tend to carry a higher sentence.5 The wide
discrepancy in sentencing between these offences
may need to be considered to avoid inconsistency
in how those convicted of substantially the same or
similar conduct are punished.

5

 ttps://www.
h
sentencingcouncil.org.uk/
overarching-guides/crowncourt/item/domestic-abuse/

Aside from exacerbating the overlap with other
offences, the other likely consequence of the
expansion of CCB relates to acrimonious divorce
and separation cases. Whereas previously CCB
could only be weaponised in relation to incidents
that occurred when warring couples lived together,
it will now be possible to deploy CCB in relation to
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Non-statutory inquiries:
navigating legal limbo
Andrew Smith
Partner

Barely a week goes by without an inquiry making front
page headlines. The Grenfell and Post Office inquiries
will continue throughout 2022. The Covid-19 inquiry is
just around the corner. These and other inquiries nearly
always reach conclusions about the accountability
of individuals. These are not determinations of
criminal guilt or innocence, nor are they findings of
civil or regulatory liability. But once published, an
inquiry’s conclusions about the conduct of individuals
can become the subject of intense public scrutiny,
potentially leading to the loss of employment and
reputation. What can an individual criticised by an
inquiry do about it?
Legally at least, the answer is very little. Unlike a
disgruntled litigant in criminal, civil or regulatory
proceedings, the law does not provide much succour to
an individual aggrieved by an inquiry report. There is
no right of appeal. A claim of defamation would almost
certainly be defeated by the defence of qualified
privilege. Judicially reviewing the inquiry would rarely
stand any prospect of success. Individuals who give
evidence to an inquiry and end up being criticised by it
are therefore exposed.
Partly because there is no legal remedy to challenge
such criticisms, inquiries frequently grapple with the
question of how to achieve fairness for individual
participants. This was one of the main issues
explored by the Royal Commission on Tribunals
of Inquiry, established under the chairmanship of
Lord Salmon in 1966. The impetus for the Royal
Commission was Lord Denning’s 1963 inquiry into
the Profumo Affair. Lord Denning described his role
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in that inquiry as combining the functions of “detective,
inquisitor, advocate and judge", noting that it had been
difficult to combine them. He also acknowledged that
the procedures he had devised for taking evidence
from individuals had been unusual and somewhat
improvised:

Individuals who give
evidence to an inquiry
and end up being
criticised by it are
therefore exposed.

"I did it alone. Just two secretaries and two shorthand
writers. I had a room in the Treasury in Whitehall.
There I saw Ministers of the Crown, the Security
Service, rumour mongers and prostitutes. They all
came in by back doors and along corridors secretly so
that the newspapers should not spot them. Some of
the evidence I heard was so disgusting – even to my
sophisticated mind – that I sent the lady shorthandwriters out and had no note of it taken."
To reduce the potential for unfairness resulting from
one Chair discharging multiple functions, and to bring
greater consistency to the conduct of future inquiries,
Lord Salmon adumbrated six “cardinal principles”. All of
these principles were concerned with safeguarding the
fundamental rights of individuals who give evidence
to an inquiry. For example, Lord Salmon proposed that
such witnesses should have the opportunity of testing
by cross-examination any evidence which may affect
them. For some years after the Royal Commission,
inquiries tended to adopt these principles, but in more
recent times, most have been jettisoned as overly
prescriptive and too redolent of adversarial litigation.
Nowadays the legislation that governs the operation
of most statutory inquiries – the Inquiries Act 2005
and the Inquiry Rules 2006 – reflects only some of
what Lord Salmon recommended but compensates
by incorporating a raft of other safeguards. For
example, whilst core participants in a statutory inquiry
have no right to cross-examination of the evidence
(as Lord Salmon had proposed), they or their legal
representatives are entitled to make opening or closing
statements to the inquiry panel. In this and other ways,
modern statutory inquiries have evolved to operate
MARCH ISSUE THE KNOWLEDGE
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Even after the Inquiries
Act 2005 consolidated
the patchwork of preexisting statutory
powers into a
generally applicable
framework for
future inquiries, the
Government initiated
numerous nonstatutory inquiries.

according to an inquisitorial framework that balances,
on the one hand, the ability of the Chair to gather
relevant evidence from individuals, and on the other,
the need to treat those individuals fairly.
The problem, however, is that not all inquiries are
statutory. Even after the Inquiries Act 2005 consolidated
the patchwork of pre-existing statutory powers into a
generally applicable framework for future inquiries,
the Government initiated numerous non-statutory
inquiries. For example, the 2009-2011 Chilcot Inquiry
into aspects of the Iraq War and, most recently, the
2020 inquiry into Sarah Everard’s murder. Inquiries
initiated by private bodies – which can often generate
significant public interest – also operate outside any
statutory framework. For example, Lord Dyson’s 2020
investigation into the BBC Panorama interview with
Princess Diana.
Non-statutory inquiries have the advantage of flexibility:
they can incorporate most, some or none of the
protections afforded to individuals by the Inquiries Act
2005 and Inquiry Rules 2006. Flexibility is desirable and
sometimes necessary. It gives both public and private
bodies the ability to investigate proportionately, swiftly
and in a cost-conscious fashion. These considerations
can legitimately entail the dilution of some of the
protections that might exist in a statutory inquiry. But
in this firm’s experience, certain non-statutory inquiries
dilute these protections to a point where the process
becomes unfair for individual participants and the
inquiry loses legitimacy. And this is a particular problem
for inquiries whose existence is premised on the need to
address public concern and restore public confidence. An
aggrieved individual might have no means of challenging
critical findings made by an inquiry in a court of law, but
they and the media can discredit an inquiry in the court
of public opinion (as happened with Lord Widgery’s 1972
inquiry into Bloody Sunday).
To be clear, this article is not advocating that every nonstatutory inquiry must replicate all of the protections
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afforded to individuals by the Inquiries Act 2005 and
Inquiry Rules 2006. That would be unjustified. Quite
aside from legitimate considerations of proportionality,
speed and cost, some of the protections in statutory
inquiries would be manifestly inappropriate in a nonstatutory inquiry. For example, a statutory inquiry can
compel an individual to give evidence. The quid pro
quo is that any such individual can seek – and is usually
granted – an undertaking from the Attorney General that
what they say to the inquiry cannot be used as evidence
against them in criminal proceedings (except for perjury
committed by lying to the inquiry). In contrast, a nonstatutory inquiry has no power of compulsion. It relies on
witnesses voluntarily cooperating. To suggest that nonstatutory inquiries should routinely grant immunities
to witnesses fearful of self-incrimination is therefore
inappropriate. The individual invited to participate in a
non-statutory inquiry must judge whether to cooperate
and thereby risk incriminating themselves, or not
cooperate and thereby risk adverse comment. There is
nothing intrinsically unfair about this choice.

The individual invited
to participate in a
non-statutory inquiry
must judge whether to
cooperate and thereby
risk incriminating
themselves, or not
cooperate and thereby
risk adverse comment.
There is nothing
intrinsically unfair
about this choice.

But there are other ways in which non-statutory
inquiries risk unfairness by not incorporating certain
protections ordinarily found in statutory inquiries. Take
three examples.
First, it is submitted that every witness in a nonstatutory inquiry should have reasonable advance
warning of the themes they will be questioned about
(in particular any allegations that will be made
against them) and the supporting evidence. This
safeguard is not embedded in the Inquiries Act 2005
or the Inquiry Rules 2006, but it is generally adopted
in statutory inquiries. In non-statutory inquiries, by
contrast, the practice varies. In the past year, this firm
experienced one inquiry that proposed that witnesses
facing ill-defined allegations of serious professional
incompetence give their oral evidence entirely
blind as to the themes or documents they might be
questioned about. The potential unfairness of this
approach is exacerbated if the inquiry is investigating
MARCH ISSUE THE KNOWLEDGE
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A witness awaiting
an inquiry report,
compared to a party in
adversarial litigation
awaiting a judgment,
generally has far less
idea of any criticisms
that might be made of
their conduct.

events that occurred many years ago, when memories
will inevitably have faded. But even if the events are
relatively recent, the inquiry is more likely to establish
“the truth” if witnesses are given an opportunity to
refresh their memories of the documentary record, as
this enables witnesses to explain the relevant events
in their proper context. The alternative approach of
ambushing witnesses may achieve some forensic
impact but is likely to lead the witness into saying
things that they think might be true, or that they hope
might be true, in a genuine but misguided attempt to
assist the inquiry. Introducing this safeguard into nonstatutory inquiries averts this danger and is likely to
improve the reliability of the witness evidence and, by
extension, the reliability of the inquiry report, without
causing undue delay or expense.
Secondly, the Inquiry Rules 2006 require the Chair
of a statutory inquiry to send warning letters to any
person they intend to criticise in their report. In
contrast, this firm’s experience is that many nonstatutory inquiries operate without this safeguard.
No doubt there are occasions when sending warning
letters to particular witnesses in a non-statutory
inquiry simply delays matters with no corresponding
benefit. Some witnesses may simply repeat their oral
evidence in response to the warning letters or attempt
to obfuscate. Nonetheless, in many non-statutory
inquiries, warning letters are an important way of
achieving fairness. This is because the inquisitorial
nature of inquiries means there are no pleadings, no
skeleton arguments, no opening or closing submissions
and no cross-examination of other witnesses. A witness
awaiting an inquiry report, compared to a party in
adversarial litigation awaiting a judgment, generally
has far less idea of any criticisms that might be made
of their conduct. And that witness, unlike the convicted
defendant in a criminal trial or the losing party in a civil
or regulatory claim, has no legal remedy with which to
challenge those criticisms once the report is published.
Introducing this safeguard into non-statutory inquiries

14 				

THE KNOWLEDGE MARCH ISSUE

causes delay and expense, but this is outweighed by the
benefit of insulating the final report from allegations
that it reached premature or peremptory conclusions
without the full engagement of those witnesses whose
reputations may be damaged by its publication.
Third, Lord Denning’s observation that, in his inquiry
into the Profumo Affair, he had acted as “detective,
inquisitor, counsel and judge” highlights that even
the most distinguished Chair may not have all of
the expertise they need. The Inquiry Rules 2006
address this problem by empowering the Chair to
appoint additional panel members, assessors or
expert witnesses. In contrast, this firm’s experience
is that non-statutory inquiries often require the
Chair to investigate technical matters outside their
field of direct experience – such as the application
of accounting standards or the use of equipment
that failed in a fatal accident – without external or
expert assistance. Not having this type of assistance
creates the risk that the inquiry not only misconstrues
the context in which relevant events occurred but
reaches unbalanced judgments about the conduct of
individuals. Adding assessors to a non-statutory inquiry
adds time and cost, but in some circumstances, it may
be necessary to ensure that the witness evidence is
properly understood and that any criticisms of that
evidence are justified.

This article has
suggested that nonstatutory inquires
initiated by public
and private bodies
occupy something
of a legal limbo.
Bespoke protocols
drawn up by the body
commissioning the
inquiry and/or the
Chair vary widely in
practice.

This article has suggested that non-statutory inquires
initiated by public and private bodies occupy something
of a legal limbo. Bespoke protocols drawn up by the
body commissioning the inquiry and/or the Chair vary
widely in practice. To be sure, this flexibility is desirable,
but without certain minimum standards safeguarding
the participation of individual witnesses, the inquiry
may fail to accomplish its core objective of establishing
the truth, and instead impose damaging findings on
individuals based on an imperfect understanding of
the evidence – findings that, once published, cannot be
easily or swiftly remedied.

MARCH ISSUE THE KNOWLEDGE
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Trial by media: the
risks to defendants of
differing US and UK
approaches
Maia Cohen-Lask
Senior Associate

4 January 2022 saw the conclusion to a trial that has
gripped white-collar crime lawyers on both sides of
the Atlantic – that of Elizabeth Holmes. Following
a 15-week trial, jurors in the state of California
returned guilty verdicts on four of the eleven counts
on the indictment, convicting her of defrauding
investors in her company, Theranos Inc.
For British observers, the US trial largely proceeded
in a familiar way to an English trial of similar facts.
However, one area of striking difference between the
two jurisdictions lay not in the law and procedure,
but the manner of the media reporting. The American
coverage of the trial has been elaborate and
exhaustive, comprised of detailed newspaper reports
on both the pre-trial and trial proceedings, as well as
podcasts and other analytical long-form journalism.
This is a curiosity for English lawyers, who are used
to conducting criminal proceedings safe in the
knowledge that media coverage will usually be
restrained. Indeed, much of the reporting from
the American media during the course of Holmes’
trial would undoubtedly be in contempt of
court were it to be replicated during an English
trial. This reflects the different legal landscape
relating to trial reporting in the US as compared
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to the UK. These differences will assume ever
greater practical significance as prosecuting whitecollar crime increasingly becomes an international
endeavour.
The two jurisdictions have fundamentally different
starting points when it comes to the reporting of
criminal trials. In England, the position is governed
by the Contempt of Court Act 1981. This creates the
“strict liability rule”, whereby it is a contempt of court
to publish anything which “creates a substantial
risk that the course of justice in the proceedings in
question will be seriously impeded or prejudiced”,
regardless of intent. The default position is therefore
one of restriction. The exception to this restriction
is an allowance for a “fair and accurate report
of legal proceedings held in public, published
contemporaneously and in good faith”.
By contrast, the starting point in the US is a
permissive one, due to various constitutional
protections in place. These protections uphold the
principles of the freedom of speech and the freedom
of the press under the First Amendment, which,
while not completely without limitations, generally
give reporters in America more leeway in what they
report and how they cover ongoing criminal trials.
There is no comparable strict liability rule on the
media in the US, as the American system values the
scrutiny of the press in criminal proceedings, and
views the media’s criticisms as a tool to hold the
justice system accountable. Thus, while counsel may
move for an injunction to restrict the publication and
dissemination of information in an effort to limit the
media’s coverage of a criminal trial, because prior
restraints generally are viewed as infringing on First
Amendment rights, the bar is high for the success of
such motions.1
The different reporting environments created by
the two regimes have the result that the everyday
reporting of a trial differs hugely. In England, court
MARCH ISSUE THE KNOWLEDGE
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Co-author and
Associate at Kramer
Levin

1

 ee Nebraska Press
S
Association v. Stuart, 427
U.S. 539 (1976) (holding “the
heavy burden imposed as
a condition to securing a
prior restraint was not met”
and reversing lower court’s
decision to uphold a gag
order on the media).
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One area of
particularly marked
distinction between
the jurisdictions is in
the reporting of pretrial rulings.

2

 ection 41, Criminal
S
Procedure and Investigations
Act 1996

3

 ee Press-Enterprise Co. v.
S
Superior Court, 478 U.S. 1
(1986).

reports will be mostly limited to a summary of the
evidence given that day, often by way of verbatim
quotes, from journalists keen not to accidentally
fall on the wrong side of the strict liability rule by
inserting comment. By contrast, in the US, as seen
with the Theranos trial, court reporting whilst the
trial is ongoing might include opinion pieces as to
the strength of the evidence, or interviews with legal
experts about the prospects of success of lines of
defence. Faced with this heightened level of public
engagement and debate, the US court will utilise
alternative measures to protect the right to a fair
trial, and it is not uncommon in high-profile cases
for judges to instruct juries not to consume media
related to the trial.
One area of particularly marked distinction between
the jurisdictions is in the reporting of pre-trial
rulings. In the UK, there is an automatic ban on
reporting rulings made at pre-trial hearings until
after the conclusion of the trial.2 This ban can only
be disapplied by the judge dealing with the matter,
and only if it is in the interests of justice to do so. By
contrast, in the US, the press generally have a right
under the First Amendment to report on pre-trial
hearings. Judges can close pre-trial proceedings
to the public upon request by the prosecution and
defence, but would need to make special findings
on the record that the closure was necessary to
preserve “higher” or “overriding” values, and the
order would need to be narrowly tailored to serve
those higher or overriding values.3 In this respect,
the two systems are mirror opposites: in the UK
there is a presumption of no pre-trial reporting
unless the judge disapplies it, whereas in the US the
presumption is in favour of pre-trial reporting unless
the judge restricts it. This dichotomy has the effect
that whereas in the UK the public usually remains
unaware whether there have been pre-trial hearings
(or indeed what the outcomes of those hearings
were), in the US any attempt to restrict reporting can
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itself become the subject of intense reporting during
the trial itself.
This was borne out in the Theranos trial, where a
number of applications by Holmes’ lawyers to have
evidence excluded from the trial were reported on
at length. For example, in May of last year, Holmes’
lawyers moved to exclude evidence of customer
complaints about the accuracy of blood testing
results. The motion was denied by U.S. District Court
Judge Edward Davila, and the contents of both
the motion and his ruling were widely reported
on contemporaneously. In an English trial, the
public would not know, at least not until the trial’s
conclusion, that a defence team had argued to
exclude evidence in this way. From the English
perspective, there is a real risk that any juror aware
of this fact might view the evidence when it came
to be given in a different or more significant light.
Whilst in the American system, jurors who have been
significantly influenced by pre-trial media coverage
should be weeded out under voir dire examination,
this type of information being in the public domain
may have a more subtle impact on a juror’s state of
mind than the straightforward biases caught under
voir dire.
The limitations that a judge can order under English
law can in some circumstances go beyond comment
and pre-trial rulings, to limit day to day reporting
of the evidence being given at court (as noted
above, this is usually an exception to the strict
liability rule). Under section 4(2) of the Contempt
of Court Act 1981, “the court may, where it appears
to be necessary for avoiding a substantial risk of
prejudice to the administration of justice in those
proceedings, or in any other proceedings pending or
imminent, order that the publication of any report
of the proceedings, or any part of the proceedings,
be postponed for such period as the court thinks
necessary for that purpose.” Such postponement is
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In a world where
white-collar crime is
increasingly global,
and cases where there
are parallel US and UK
proceedings are on the
rise, these different
reporting standards
have the potential to
cause unfairness.

most commonly ordered where there are sequential
trials of different defendants relating to the same
matter. In practice, where there are sequential trials,
little if anything will be reported of the earlier trials
until all trials have concluded. This is not the case
in the US. Rather, the American system relies on
protections—such as voir dire examination of jurors
in the later trial to ascertain knowledge or bias based
on reporting of the first trial, or through a change in
venue—to combat the risk of unfairness.
This is notable in the Theranos case, where the
trial of Holmes’ co-defendant, Ramesh Balwani, is
due to start in mid-March. His trial will take place
against a backdrop of Holmes’ headline-grabbing
evidence that she suffered a pattern of physical and
psychological abuse at his hands at the time they
were jointly running the company. These allegations
are unlikely to form part of the prosecution case
against Balwani, and plainly Holmes will not be
present at his trial for cross-examination, but given
the comprehensive reporting of her testimony,
Balwani may well feel that this is something he will
need to address in his trial. This is not a situation
which a defendant in an English trial would likely
ever have to face.
These differences are not merely of academic
interest. In a world where white-collar crime is
increasingly global, and cases where there are
parallel US and UK proceedings are on the rise, these
different reporting standards have the potential to
cause unfairness. This risk is particularly acute where
a defendant faces trial in the UK and there is already
extensive media coverage of a prior or concurrent
trial into the same or similar facts in the US. That
reporting may not have been permitted under
English law but it was perfectly lawful under the
different rules in the US.

3

[2008] EWCA Civ 645

A first example of how this might arise relates to
the jury selection process. In the US, there are
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protections in place intended to afford a fair trial
by jury despite the permissive reporting rules (e.g.,
voir dire, mentioned above). However, in the UK,
the process of jury selection is instead usually
undertaken by way of a written questionnaire
designed to weed out those who have been
particularly exposed to media coverage (for example,
in the high-profile 2014 trial into News International
journalists accused of phone hacking, individuals
who followed particular campaigning celebrities
on social media were excluded from serving on the
jury). Direct questioning by counsel (rather than the
judge) is only permitted if there is already a prima
facie case to support the basis for challenging a
juror. The UK approach is therefore a less targeted
and less detailed process than the American jury
selection system, which typically utilises direct oral
questioning of individual potential jurors by the
judge and/or counsel in addition to pre-voir dire
written questionnaires. Thus, in high-profile cases
where there have been American trials with detailed
global media coverage, the tools available to a
British Crown Court judge to address the effects of
that coverage on the subsequent UK trial are more
limited. This presents a real risk of jurors serving in
an English trial who have been exposed to a degree
of reporting – for example, journalistic commentary
on the strength of the defence being run by alleged
accomplices of the defendant – that the English
system is simply not designed to guard against.
A defendant faced with the imbalance of US reporting
and a UK trial will therefore find themselves between
a rock and a hard place. A British judge would no
doubt approve a detailed jury questionnaire seeking
to exclude those who had closely followed the news.
And the jury would be directed to ignore any media
coverage they may have seen. But without a voir dire
to examine how media coverage has actually affected
their views, in reality defendants in UK trials will find
themselves less protected than those in the US.
MARCH ISSUE THE KNOWLEDGE
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In an increasingly
international
prosecution
landscape, it cannot
be long before a
defendant in an
English court finds
themselves grappling
with the adverse
impact of American
reporting arising in
relation to a prior US
criminal trial.

A second example relates to the tools available to
a defendant to defend themselves against detailed,
adverse media coverage. The different reporting
rules between the US and the UK mean that defence
lawyers have a wholly different relationship with the
media in the two countries. Because of the realities
of trial by media in the US, defence attorneys in highprofile criminal cases in America may seek to use the
press to their advantage by crafting a public relations
strategy. This allows the defence the opportunity
to publicly respond, in particular where there are
misleading or inaccurate stories circulating (unless
the defence is forced into silence by gag orders).
Indeed, it has become increasingly common for
defence attorneys in the US to engage directly with
the press to publicly deny or combat statements
made by the prosecution. This can include full press
interviews (such as that given by Balwani’s attorney,
Jeff Coopersmith, to Nightline in 2019). By contrast,
it is rare for English defence lawyers to make any
comment before, and certainly not during, a trial. Any
comments given are limited to the fact that the client
protests their innocence, without details. Therefore,
in a transatlantic case, a UK defendant may face the
intensity of the press coverage of an initial US trial,
and perhaps co-defendants in the US seeking to
minimise reputational damage, with likely no similar
recourse with respect to engaging with the media
through their lawyers. This only exacerbates the risks
of jury selection noted above.

become a regular issue, revisiting the way that juries
are selected, and the degree of detail with which they
can be examined, may be a necessary consequence.

In an increasingly international prosecution
landscape, it cannot be long before a defendant in
an English court finds themselves grappling with
the adverse impact of American reporting arising in
relation to a prior US criminal trial. Given the risks
outlined, lawyers in both the UK and US should be
aware of these differences in order to effectively
educate and manage the expectations of their clients
who may be required to stand trial on either or both
sides of the Atlantic. What’s more, if this starts to
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SERIOUS FRAUD OFFICE

What is the SFO for?
David Corker
Partner

In 1986 the Roskill Committee on Fraud Trials
published its report. This Committee had been
appointed to advise following the collapse of several
large fraud prosecutions during the mid-1980s.
Its key recommendation was for the creation of a
new organisation which would undertake both the
investigation and prosecution of serious or complex
fraud.
This recommendation, which of course was
implemented by the establishment of the Serious
Fraud Office ('SFO’) in 1988, was not novel. Roskill
extrapolated the regimes which then existed in
regard to the investigation and prosecution of
revenue and indirect tax frauds by Inland Revenue
and HM Customs and Excise (‘HMCE’) respectively.
Each was a unified body conducting detection,
investigation and trial.
Today, the SFO’s Roskill or unified model is a lonely
survivor. The Financial Conduct Authority (‘FCA’) is the
only other criminal enforcement agency that retains
this feature, but it seldom prosecutes large cases and
is determined to remain on the periphery in relation
to complex crime. The Competition and Markets
Authority (‘CMA’) has in all but name abdicated its
role in relation to the cartel offence.
Erosion of the Roskill model began in the mid-2000s.
In 2005, Inland Revenue and HMCE merged, and
their prosecutorial function was hived off to a
new body, Revenue and Customs Prosecution
Office (‘RCPO’). RCPO did not endure and
in 2010 it was absorbed by the Crown
Prosecution Service ('CPS’). The preference for
a separation of these functions was evident
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also during the creation of the Serious Organised
Crime Agency (‘SOCA’) in 2005 and its successor, the
National Crime Agency (‘NCA’). There was no serious
proposal that either should adopt the Roskill model
despite the complexity and sophistication of the
criminality that is their focus. Elsewhere the CPS has
continued gradually to supersede small specialist
public prosecuting agencies whose departments
had included investigators1. In the light of the Post
Office scandal and its internal private prosecution
functions being now the subject of a public inquiry, it
seems doubtful that the Roskill model will return to
favour during this decade.

In the light of the Post
Office scandal and
its internal private
prosecution functions
being now the subject
of a public inquiry, it
seems doubtful that
the Roskill model will
return to favour during
this decade.

This backdrop alone might provide a sufficient cause
for considering whether the SFO should remain
anomalous. However, the impetus for contemplating
whether its Roskill model has become unfit for
purpose is much more insistent than simply that.
In a nutshell, the SFO has lost its mojo as a
prosecutor. Its retreat is manifested in several
ways. First and simply, what Roskill hoped has not
been achieved or if it ever was achieved, has been
forfeited. The SFO is not a successful prosecutor.
The vices that the Roskill model was supposed to
ameliorate, namely protracted investigations and low
conviction rates, continue to thrive. As to the former,
the SFO is notoriously slow; the ENRC investigation
for example is now in its eighth year with no end in
sight. It appears to spend far too long investigating.
As to the latter, 2021 was another disappointing
year. The Serco prosecution, the culmination of
a meandering six-year investigation2, was of two
individuals. That case abruptly collapsed because of
a rudimentary failure to discharge the prosecutor’s
disclosure obligations. A much worse organizational
failure was the Unaoil case. Basic tenets of how to
conduct even a simple criminal investigation were
broken, the case team was manipulated and then
there was an attempt to conceal the true scale of
MARCH ISSUE THE KNOWLEDGE
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prosecutions previously
undertaken by the DWP and
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 aking this long even with
T
the full assistance of the
company.
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The SFO’s reluctance
to prosecute is not a
recent development.

these mistakes leading to an excoriating Court of
Appeal judgment. Both fiascos have led to the SFO
ignominiously being the subject of an independent
inquiry.
The SFO’s condition is unfortunately much worse
than these unforced errors. At least some of its
investigations had discovered sufficient evidence to
charge. In an era of surveys and other measures all
indicating pervasive fraud especially of taxpayer’s
money3, what is alarming is that the number of its
prosecutions is dwindling. The SFO is no longer
fulfilling nor even purporting to fulfil its statutory
purpose, the investigation and prosecution of serious
or complex fraud. What has caused this vertiginous
fall?
The SFO’s reluctance to prosecute is not a recent
development. A new director appointed in 2008
commenced a transformation programme which he
intended would dramatically reduce the number of
trials by means of plea bargaining and alternative
civil remedies such as civil recovery. These initiatives
were however emasculated by the judiciary as none
had a statutory foundation. The SFO’s next director,
Sir David Green, took up his appointment in 2012
pledging a return to what Roskill had intended the
SFO to be. However, few of the seeds sowed during
his tenure were sufficiently hardy to bloom. They
were largely smothered by the arrival in 2014 of a
prodigious new plant in the garden, the DPA.

3

 ord Agnew, the Treasury
L
minister who dramatically
resigned his portfolio in
late January did so because
“Fraud in Government is
rampant. Public estimates
sit at just under £30 billion.
There is a complete lack of
focus on the cost to society
or indeed the taxpayer.”

The current director believes that DPAs have
become the SFO’s raison d’etre. Last month, for
example, when she appeared before a parliamentary
committee to plead for emergency money in the
wake of the Serco debacle, she extolled the DPA as a
“brilliant move” and suggested that the SFO should
be judged by them; in particular that the SFO had
“delivered” £1.4 billion for the Treasury and so had
paid its way more than four times over. With those
figures, her message was simple: “What’s not to like
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about the SFO?”
Implicit in this message is the claim that the
dozen or so DPAs that the SFO has procured are an
unalloyed good for the SFO as well as for society.
But this is a questionable claim when one recalls
the SFO’s statutory purpose, as recited above. The
Director is erroneous when she asserts that raising
money for government spending is the fulfilment
of that purpose. That is not what the SFO is for. The
SFO’s function is not equivalent to that of HMRC. Her
allusion to the SFO being esteemed as a deal maker,
not a prosecutor, is another troubling indication
that the SFO has drifted a long way from its original
rationale.

The problem with the
DPA regime is that it
appears to be sapping
the SFO’s ability and/
or willingness to
prosecute implicated
individuals.

The problem with the DPA regime is that it appears
to be sapping the SFO’s ability and/or willingness to
prosecute implicated individuals. The first indication
of this malaise is where the DPA’s statement of facts
alleges serious offending by the relevant company’s
management, but none is charged. For example, the
July 2021 Wood DPA and the accompanying statement
of facts alleged that 43 employees had engaged in
systematic bribery predominantly in developing
countries. However, a few months after this DPA was
announced, the SFO slipped out a statement saying
that none would be prosecuted.4
Whilst there are always particular reasons for
the evidence not being sufficiently strong against
some individuals, and whilst not every DPA should
precipitate a trial of all or any related individuals,
the overall impression from recent events is that
unless the statement of facts is a farrago of the
events it narrates, the SFO is unwilling or frightened
to prosecute the ostensibly guilty. Across all dozen
of the DPAs, the number of related individuals it has
prosecuted is a mere fifteen. A tiny proportion of
the number against whom that dozen had alleged
serious criminality.
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 he same situation can
T
be discerned from the
“blockbuster” DPA with
Airbus. The one which
provided the lion’s share of
the Director’s £1.4 billion
boast. 22 managers allegedly
complicit in grand corruption
in some of the world’s
poorest countries yet none
charged. See also the Rolls
Royce DPA.
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If the DPA regime
is leading the SFO
to eschew the risk
of prosecution,
this means that its
investigators and
lawyers are not gaining
the invaluable wisdom
and experience which
is only derived from a
prosecution and trial.

Why this lack of vigour? The (unspoken) explanation
appears to be in order to protect the DPA regime. The
more individuals the SFO prosecutes but are then
acquitted in the context of an antecedent DPA, the
greater the risk of other companies becoming either
recalcitrant or bolder in relation to an SFO invitation
to agree a DPA. If maintaining the flow of DPAs – and
the concomitant flow of revenue – has become the
top priority as the Director implies, why take the risk
of a contested trial? Especially when for the few that
it did prosecute, they were all acquitted.
If the DPA regime is leading the SFO to eschew the
risk of prosecution, this means that its investigators
and lawyers are not gaining the invaluable wisdom
and experience which is only derived from a
prosecution and trial. The SFO’s skills are thus
degraded. The blunders in the Serco and Unaoil
cases mentioned above may well not have occurred
had the relevant case team and their supervisors had
greater prosecutorial experience. An investigation
in the context of an anticipated DPA is a pseudo
criminal investigation. In wanting an expedient
resolution of its problem, the company is not an
SFO adversary but an ally. One who wants to provide
material about inter alia its previous management
upon which a DPA can be hung despite much of it
plainly being insufficient to justify a prosecution. The
danger of purportedly receiving full co-operation
from an aspirant DPA company and its lawyers is
complacency about how the evidence should be
interpreted. Lacking the prospect of a contested
prosecution at court in the presence of determined
adversaries, the SFO accepts what is offered by the
company and applies no proper scrutiny as regards
the testing of evidence.

litigation the “facts” recorded in the statement of
facts, the basis for the prosecutions, were nothing of
the kind. It transpired that they were simply useful
admissions by the company because they helped
it and the SFO to reach a mutually acceptable deal.
The SFO’s grievous error whilst acting as prosecutor
was its uncritical reliance on its then DPA-related
investigation.5
DPAs are here to stay. There should be no necessary
correlation between the SFO agreeing DPAs and a
reluctance or loss of ability to successfully prosecute
individuals. However, experience of how the SFO
has fared since DPAs were introduced shows that
prosecutions of individuals have withered, to a point
where the original raison d’etre of the SFO has been
eclipsed. The Roskill model applied to the SFO is no
longer fit for purpose. To restore a healthier balance
between corporate settlements and individual
prosecutions, the time has come to separate the
SFO’s investigation and prosecution functions. The
investigation of serious and complex fraud should
now be undertaken by another agency, which has
greater experience of contested trials. The obvious,
if not only, candidate is the NCA. Police forces alone
could not cope. The SFO would retain, as with the
CPS, prosecutorial responsibility, including that
relating to the negotiation of DPAs.

5

A sign that DPAs have degraded the SFO’s
investigative skills is the run of acquittals in the
trials of senior managers whose erstwhile employer
had agreed a DPA. When tested in the process of
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A sign that DPAs have
degraded the SFO’s
investigative skills is
the run of acquittals
in the trials of senior
managers whose
erstwhile employer
had agreed a DPA
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 here have hitherto been
T
a dozen DPAs. In relation
to half of them no one was
prosecuted. Of the remaining
half 15 individuals either were
or are facing prosecution.
Excluding the four currently
facing trial, the remainder
were acquitted and in relation
to half of them, their trials
collapsed prematurely. A
success rate of 0% with
millions of pounds of SFO
funds wasted.

29

ECOCIDE

Ecocide - a fifth
international crime?
Anna Rothwell
Of Counsel

Until very recently the prospect of an international
crime of ecocide would have seemed radical and
farfetched. In the past year, however, the campaign
to amend the Rome Statute to add ecocide to
the four existing international crimes it creates
(crimes against humanity, genocide, war crimes and
aggression) has gathered significant momentum.
In June 2021, an International Panel of Independent
Experts (‘the Panel’) published a well-received
and carefully crafted definition of ecocide. In
November 2021, the International Corporate
Governance Network, which includes the world’s
largest pension funds, asset management firms,
PLCs and professional advisor firms, called on
governments to collaborate internationally to
criminalise ecocide. One month later, countries at
the International Criminal Court (‘ICC’) Assembly
rallied behind Vanuatu and the Maldives (the small
island states most vulnerable to climate change) to
support their campaigns to criminalise ecocide. This
emerging international consensus – from grassroots
movements to sovereign governments – is set to grow
throughout 2022.
The idea of an international environmental
crime is not new. The term ecocide first
appeared as far back as 1970 in response to
the use of Agent Orange as a chemical weapon
during the Vietnam War. The International Law
Commission (‘ILC’) considered a freestanding
international offence of “wilful and severe
damage to the environment” in the early
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1990s. However, in 1996, the ILC dropped this
proposal and instead voted to include environmental
damage within the scope of the offence of war
crimes only. Consequently, after the adoption of the
Rome Statute in 1998, the ICC’s jurisdiction in respect
of environmental matters extended to defined
instances of environmental damage (‘‘methods or
means of warfare which are intended, or may be
expected to cause, widespread, long-term and severe
damage to the natural environment’’) in the context
of an armed conflict.

This emerging
international
consensus – from
grassroots movements
to sovereign
governments – is set to
grow throughout 2022.

In theory at least, this aspect of the definition of war
crimes, albeit narrow in scope, might have been used
to prosecute environmental disasters such as the
oil spill caused when Iraqi forces released hundreds
of millions of gallons of oil from Kuwait’s Sea Island
terminal into the Persian Gulf during the Gulf War in
1991. In practice, however, the definition proved far
too narrow: no international tribunal has prosecuted
environmental damage as the factual basis for an
alleged war crime.
Nor has any international tribunal prosecuted
environmental damage as a factual basis for any
other international crime. This is despite several
attempts to persuade the ICC Prosecutor to open
preliminary examinations into environmental
damage allegedly constituting crimes against
humanity. For example, the 2014 petition (dismissed
by the ICC) on behalf of indigenous groups in
Ecuador allegedly affected by damage caused by oil
extraction in the Amazon region by Texaco/Chevron.
These petitions have run into problems because the
ICC has traditionally adopted an anthropocentric
approach to crimes against humanity. This reflects
the requirement that such crimes must constitute a
“widespread or systematic attack directed against
any civilian population” and include murder,
extermination, ‘‘or other inhumane acts of similar
character intentionally causing great suffering or
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The first major
indication of a new
approach came in
2016, when the then
ICC Prosecutor Fatou
Bensouda issued
a policy on case
selection that stated
that the ICC would
prioritise crimes
committed by means
of, or that result in,
“the destruction of
the environment, the
illegal exploitation
of natural resources,
or the illegal
dispossession of land”.

serious injury to body or to mental or physical
health.’’ Damage to the environment – in and of itself
– is insufficient.
The first major indication of a new approach came in
2016, when the then ICC Prosecutor Fatou Bensouda
issued a policy on case selection that stated that the
ICC would prioritise crimes committed by means of,
or that result in, “the destruction of the environment,
the illegal exploitation of natural resources, or the
illegal dispossession of land”. The impetus for this
policy was reportedly a 2014 petition from the law
firm Global Diligence LLP alleging that systematic
land grabbing perpetrated by the Cambodian ruling
elite for over a decade amounted to a crime against
humanity.
Similar petitions followed in its wake. Only last
year, for example, a group of lawyers submitted
a petition to the ICC alleging that Brazilian
President Jair Bolsonaro and his administration
were responsible for a “widespread attack on the
Amazon, its dependents and defenders”. The petition
alleged that mass deforestation posed a danger not
only to local communities in Brazil but also to the
global population through climate change, citing
evidence that emissions attributed to the Bolsonaro
administration will cause over 180,000 deaths
globally until 2100. The ICC has not decided whether
to open a preliminary investigation into these – or
any other recent – petitions alleging environmental
damage.
The ICC thus faces a problem. It receives a rising
tide of complaints alleging serious environmental
damage and faces growing public and political
awareness of the existential threat posed by climate
change. The ICC itself states that it wishes to focus
on cases involving environmental damage. However,
the Rome Statute appears to be inadequate legal
framework even to allow the ICC to open preliminary
examinations into these complaints, let alone
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prosecute them. This is where the new proposed
crime of ecocide promises to fill the gap.
At the request of Swedish parliamentarians in
November 2020, the Panel convened to draft a
working definition of ecocide that could sit alongside
the other four international crimes in the Rome
Statute. The Panel comprised twelve lawyers
from around the world, with expertise in criminal,
environmental and climate law. Following an
extensive public consultation, in June 2021 the Panel
published the following definition:

“Ecocide” means unlawful or wanton acts
committed with knowledge that there is a
substantial likelihood of severe and either
widespread or long-term damage to the
environment being caused by those acts.

The ICC thus faces a
problem. It receives
a rising tide of
complaints alleging
serious environmental
damage and faces
growing public and
political awareness of
the existential threat
posed by climate
change.

They defined the core elements of ecocide as follows:

a. “Wanton” means with reckless disregard for
damage which would be clearly excessive in
relation to the social and economic benefits
anticipated;
b. “ Severe” means damage which involves very
serious adverse changes, disruption or harm to
any element of the environment, including grave
impacts on human life or natural, cultural or
economic resources;
c. “Widespread” means damage which extends
beyond a limited geographic area, crosses state
boundaries, or is suffered by an entire ecosystem
or species or a large number of human beings;
d. “Long-term” means damage which is irreversible
or which cannot be redressed through natural
recovery within a reasonable period of time; and
e. “Environment” means the earth, its biosphere,
cryosphere, lithosphere, hydrosphere and
atmosphere, as well as outer space.
8
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Peacetime
commercial activities
of multinational
companies could
attract allegations
that individuals had
committed ecocide.

If the ICC adopts this definition, what would it mean
in practice?
First, it means that the ICC could – for the first
time – prosecute environmental damage committed
outside the context of an armed conflict. Peacetime
commercial activities of multinational companies
could attract allegations that individuals had
committed ecocide.
Secondly, the ICC could prosecute environmental
damage even if there was no harm to human beings.
Environmental damage alone would be sufficient.
Thirdly, the offence would be sufficiently wide to
criminalise many types of environmental damage.
For example, the failure to prevent serious accidents
such as nuclear accidents, major oil spills and
significant industrial accidents (such as those akin to
the Bhopal disaster); global environmental concerns
such as the depletion of the ozone layer and the
damage caused by climate change; and illegal acts
leading to the exhaustion of natural resources or
extinction of species. Depending on the gravity of
the harm, it could also be used to criminalise the
dispossession and grabbing of land and natural
resources of indigenous people and damage to their
lands.
Fourthly, it would only be necessary to prove that the
severe environmental damage was either widespread
or long-term, not both. Therefore, the ICC could
prosecute the offence to target severe damage
caused to a small but populous area, such as a city,
or severe damage that has no definable area, such as
climate change.
Fifthly, although the offence would be wide in its
application, prosecuting individuals for ecocide
would be far from straightforward. This is because
the prosecutor would need to satisfy two deliberately
high thresholds: (a) that there is a substantial
likelihood the conduct will cause severe and either
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widespread or long-term damage to the environment,
and (b) that the conduct was unlawful or wanton.
The underlined terms indicate that only the most
egregious incidents are likely to be amenable to
prosecution. Indeed, threshold (b) is necessary to
prevent the criminalisation of lawful activities that
are socially beneficial and responsibly operated,
but which nonetheless cause some environmental
damage, e.g. the construction of housing and
transport. “Wanton” is a term already contained in
the Rome Statute and reinforces this requirement of
proportionality by inviting a prosecutorial balancing
exercise weighing up socio-economic benefits
against environmental harms.
Sixthly, although Article 30 of the Rome Statute
defines the mental element required for crimes
within the jurisdiction of the ICC, the Panel
considered that its default mens rea, which requires
intent to cause a consequence, or awareness that
the consequence would occur in the ordinary course
of events, was too narrow. This is because some of
the most egregious environmental disasters, such
as accidental oil spills and nuclear accidents, occur
without intent. The Panel therefore considered
that a mens rea of recklessness or dolus eventualis
(conditional intent) was more appropriate. Whilst
this wider mens rea envisages prosecutions of
persons with significant culpability, it is nonetheless
controversial, as it would represent a significant
divergence with existing principles of international
criminal law.
Seventhly, and perhaps most importantly, a crime of
ecocide would bring the normal commercial activities
of many multinational companies into the ICC’s
sights for the first time. Conversely, those companies
would need to add exposure to the ICC to their evergrowing list of compliance concerns: large financial
institutions may think again before providing funding
for environmentally damaging projects if their
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In summary, the
clamour behind
the introduction of
an international
crime of ecocide
reflects the reality
that the protection
of the environment
is increasingly
central to political
consciousness.

senior management are personally exposed to an
allegation of aiding or abetting ecocide. For the same
reasons, introducing the offence would reignite the
debate about whether corporates (rather than just
individuals) should be criminally liable for offences
under the Rome Statute.
In summary, the clamour behind the introduction
of an international crime of ecocide reflects the
reality that the protection of the environment is
increasingly central to political consciousness.
Indeed, shareholder pressure recently led to the
removal of the CEO and two other senior managers
of Rio Tinto following an outcry over the destruction
of two significant Aboriginal rock shelters. There have
been notable victories for environment campaigners
in the civil courts (for example, Friends of the Earth’s
landmark judgment against Shell in the Hague
District Court in May 2021). But shareholder pressure,
civil penalties and domestic criminal laws targeting
environmental damage only go so far. It appears to
be only a matter of time before a state or a group
of states formally petitions the ICC to amend the
Rome Statute. The high thresholds in the working
definition of ecocide drafted by the Panel achieve
the objective of creating an international crime with
sufficient teeth to have an impact, whilst ensuring
that states are not deterred from ratifying the
amendment by the fear of opening the floodgates.
It is true that many of the world’s most polluting
countries (including the United States, China, India
and Russia) are not parties to the Rome State,
which would limit the effectiveness of the proposed
offence. However, the creation of a new international
crime with universal jurisdiction would constitute
a real deterrent to multinational corporations, as
any director subject to an ICC prosecution could
not travel to a signatory state without risking
arrest. It would force political and business leaders
to consider and give even greater weight to the
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environmental impact of their decision-making. It
would also have an impact on domestic legal systems
and the development of customary international
law, as a coherent cross-border definition of ecocide
would be introduced consistently in many states.
To learn more about the campaign calling for the
introduction of a new international crime of ecocide,
please visit: https://www.stopecocide.earth/become
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The high thresholds in
the working definition
of ecocide drafted by
the Panel achieve the
objective of creating
an international crime
with sufficient teeth
to have an impact,
whilst ensuring that
states are not deterred
from ratifying the
amendment by the
fear of opening the
floodgates.
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